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ORDER 

 

1 The applicant’s application for the posthumous use of her late husband’s 

gametes in a treatment procedure to create an embryo for her use is not 

approved. 

2 The decision of the Patient Review Panel made on 28 March 2018 is 

affirmed. 
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Senior member   

 

Domenico Calabro 
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REASONS 

 

1 This is an application for review of the decision by the Patient Review 

Panel (“the Panel”).  

2 On 2 October 2017 the applicant applied, pursuant to s46 of the Assisted 

Reproductive Treatment Act 2008 (“ART Act”) for approval for the 

posthumous use of the gametes of her late husband in a treatment 

procedure, as required by s46 of the ART Act. 

3 The Panel conducted a hearing on 8 November 2017. After hearing from 

the applicant, it adjourned the hearing to seek legal advice from the 

Victorian Government Solicitor’s Office regarding the consent 

requirements in s46. 

4 On 28 March 2018, after considering the advice obtained, the Panel 

determined that, as the deceased had not provided a written consent for the 

posthumous use of his gametes in a treatment procedure, it could not 

approve the application.  

5 A decision of the Panel not to approve the posthumous use of gametes is a 

reviewable decision under s96(c) of the ART Act. 

6 On 29 March 2018, the applicant applied to the Tribunal for review of the 

decision. 

7 Section 46 of the ART Act provides: 

46 Requirements for posthumous use of gametes or an embryo provided by a registered ART 

provider 

A Registered ART provider may use a person’s gametes, or an embryo created from the person’s 

gametes, in a treatment procedure after the person’s death only if –  

(a) The treatment procedure is carried out –  

(i) on the deceased person’s partner; or 

(ii) in the case of a deceased woman, by the woman’s male partner commissioning a 

surrogacy arrangement in accordance with Part 4; and 

(b) the deceased person provided written consent for the deceased person’s gametes or an 

embryo created from the deceased person’s gametes to be used in a treatment procedure of 

that kind; and 

(c) the Patient Review Panel has approved the use of the gametes or embryo; and  
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(d) the person who is to undergo the treatment procedure has received counselling under 

section 48.  

Background 

8 The applicant’s witness statement, and the counselling report provided 

pursuant to s48 of the ART Act, show the applicant to be an intelligent, 

mature and caring person who has dealt with the illness and death of her 

husband with courage and dignity. The applicant and her husband had been 

married for 9 years. He died on 21 November 2015. She is now 41.  

9 From the time they commenced their relationship, the applicant and her 

husband had wanted to have a family. The applicant’s husband had cystic 

fibrosis, and they had been advised the only way they would be able to 

conceive a child was through IVF. In 2008 they commenced IVF treatment 

with Monash IVF. The applicant’s husband’s condition meant it was 

necessary to extract sperm by testicular biopsy. Some sperm was used to 

create embryos, and the rest frozen. The applicant and her husband 

underwent two unsuccessful IVF cycles in 2008. Their supply of embryos 

was exhausted after the second unsuccessful cycle.  

10 The applicant’s husband’s health deteriorated, and they decided not to 

proceed further with IVF at that time. The remaining sperm was stored by 

Monash IVF. The applicant and her husband paid six monthly storage fees 

for the continued storage of the frozen sperm. 

11 The applicant and her husband intended to recommence IVF when his 

health improved. In 2015 he underwent a lung and kidney transplant. 

Following the transplant, he and the applicant spoke of their future plans, 

including going on a holiday and recommencing IVF. Before these plans 

could be put into effect, his health deteriorated, and he died three months 

after the transplant. 

12 Before the applicant and her husband commenced IVF treatment in 2008, 

they provided written consents in relation to treatment. Part A dealt with the 

treatment procedures and operations used in In Vitro Fertilisation/Embryo 

Transfer and Gametes Intrafallopian Transfer procedures; pt B with 

possible risks and complications of IVF treatment; pt C with possible 

treatment outcomes; pt D with the creation of embryos; pt E with embryo 

and gamete storage; pt F consent to treatment and indemnity for use of 

products derived from biological tissue including human blood or plasma; 

pt G transport of sperm/eggs/embryos between Monash IVF centres; pt H 

pregnancy follow up; pt I privacy policy; pt J provision of data to external 

bodies; pt K options for embryos following death of one or both partners; pt 

L options for embryos or gametes following divorce separation or physical 

or mental incapacity; pt M research; and pt N was a summary and 

acknowledgement that they had understood the information in the consent 

form, had been given the opportunity to ask questions about the matters 

contained in pts A to M, had been counselled, were satisfied with the 

answers to their questions, understood they were free to withdraw their 
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consent at any time in writing, and that they had read and understood the 

information about treatment costs. 

13 In pt K, the applicant and her husband consented to the surviving partner 

using the remainder of the frozen embryos, including consenting to the 

surviving partner nominating the fate of the embryos should they decide not 

to use them by donating them for research if a project were available. They 

did not consent to the surviving partner donating frozen embryos for use in 

the ART procedure for another couple, or disposing of the frozen embryos. 

14 They also consented, in the event of death of both of them for the remaining 

frozen embryos to be donated for use in research, but not to be donated for 

use in ART procedure for another couple or disposed of. 

15 In pt L, they indicated that in the event of divorce, separation or upon either 

or both of them becoming physically or mentally incapable, they wished 

any frozen embryos to be disposed of.  

16 There was no provision in the consent forms to express wishes, or provide 

consent, for the posthumous use of any frozen gametes. It would appear that 

was because under the Infertility Treatment Act 1995 (“IT Act”), in force 

at the time, it was not lawful to transfer the gametes of a man known to be 

dead to a woman, or to consent to a treatment procedure involving the 

gametes of a man known to be dead.
1
 

17 In AB v Attorney General (Vic),
2
 Hargrave J found that under the scheme of 

the IT Act, a clear distinction was drawn between consent to posthumous 

use of embryos created from a person’s gametes, and consent to 

posthumous use of gametes to create further embryos. The express 

prohibition on the use of the gametes of a deceased person in a treatment 

procedure did not prohibit use of embryos containing a person’s gametes, 

and which were created before their death, provided they had consented to 

the posthumous use of the embryos. 

18 In its 2007 Final Report on Assisted Reproductive Treatment and Adoption, 

Victorian Law Reform Commission (“VLRC”) noted that, under the IT 

Act: 

A woman seeking treatment using her deceased partner’s sperm … 

must meet eligibility criteria for treatment under the IT Act and must 

receive counselling. Critically, a man who provided the sperm must 

have consented to it being used ‘in the kind procedure proposed’. This 

means that a man must specifically consent to his sperm being used 

posthumously, not simply to it being used to create an embryo. 

 
1
 Section 43 IT Act 

43 Ban on procedures involving gametes of people known to be dead 

a person must not – 

(a) inseminate a woman with sperm from a man known to be dead; all 

(b) transfer to a woman again meat from a person known to be dead. 

Penalty: 240 penalty units or two years imprisonment or both. 
2
 (2005) 12 VR 485 
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… 

It is also anomalous that the consent of the deceased is required for 

some treatments (such as where an embryo is to be created) but in 

other situations it is not (such as where an embryo is already in 

storage).
3
 

19 By s129 of the ART Act, a consent given under the IT Act is taken to be a 

consent under the ART Act. Therefore, the applicant’s husband’s consent 

under the IT Act to the posthumous use of embryos containing his gametes 

to the applicant is a valid consent under the ART Act to posthumous use of 

embryos containing his gametes to the applicant. 

20 Had there still been frozen embryos containing the gametes of the 

applicant’s husband, his 2008 consent would by s129 of the ART Act be a 

valid consent for the purposes of s46 of the ART Act. 

21 However there was no written consent from the applicant’s husband for the 

posthumous use of his gametes. There was no written indication of his 

wishes. It is these circumstances which raise the question as to whether the 

absence of a written consent to the posthumous use of the applicant’s 

husband’s gametes by the applicant, is a bar to treatment under the ART 

Act. 

22 Although the IT Act did not permit posthumous use of gametes, s46 of the 

ART Act does, provided the requirements of s46 are met. The applicant’s 

evidence is that she and her husband were unaware the law had changed, 

and were never advised they could, as a result, consent to posthumous use 

of his gametes. She is sure that he would have provided his consent, had he 

been asked.   

23 By s46, a registered ART provider may only use a person’s gametes, or an 

embryo created from the gametes, in a treatment procedure after the 

person’s death in the circumstances set out in the section. That means all 

four of the conditions set out in subparagraphs (a), (b), (c) and (d) of s46 

must be met. That is, first, the treatment procedure must be carried out on 

the deceased person’s partner, or in the case of a deceased woman, by her 

male partner commissioning a surrogacy arrangement in accordance with Pt 

4 of the ART Act. Secondly, the deceased person must have provided 

written consent for the gametes, or an embryo created from the gametes, to 

be used in a treatment procedure of that kind. That is by reference to the 

introductory words to s46, a treatment procedure of the kind to which they 

consented before their death, to be conducted or performed after their death. 

Thirdly, the Patient Review Panel must have approved the use of the 

gametes or embryo, and fourthly, the person who is to undergo the 

treatment procedure must have received counselling under s48 of the ART 

Act. 

 
3
 VLRC Assisted Reproductive Technology and Adoption: Final Report 2007, pp93-95 
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24 In order to properly understand and apply s46, it is necessary to look at the 

definitions of the terms treatment procedure, assisted reproductive 

treatment, gametes and embryo used in s46 and which are defined in s3 of 

the ART Act 

25 “Treatment procedure” includes assisted reproductive treatment; 

“Assisted reproductive treatment” is defined in the Act as meaning: 

medical treatment or a procedure that procures, or attempts to procure, pregnancy in a woman by 

means other than sexual intercourse or artificial insemination, and includes— 

        (a)      in-vitro fertilisation; and 

        (b)      gamete intrafallopian transfer; and 

        (c)      any related treatment or procedure prescribed by the regulations; 

“Gametes” is defined as meaning sperm or an oocyte; and 

“Embryo” is defined as:  

a discrete entity that has arisen either from either – 

(e) the first mitotic division when fertilisation of a human oocyte by human sperm is complete; 

or 

(f) any other process that initiates organised development of a biological entity with a human 

nuclear genome or altered human nuclear genome that has the potential to develop up to, or 

beyond, the stated which the primitive streak appears – 

and has not yet reached eight weeks of development since the first mitotic division. 

26 What is significant about the definition of embryo for these purposes is that 

it is defined as a discrete entity from an oocyte and sperm. 

27 That distinction between gametes and embryos in the definitional section of 

the ART Act is carried through the whole of the ART Act. They are not 

terms that are used interchangeably, but are two distinct things. Division III 

Pt 2 deals with the donation of gametes or embryos, Pt 3 deals with 

offences relating to the use and storage of gametes and embryos, and Pt 5 

deals with posthumous use of gametes and embryos. In each of those parts a 

consistency of approach in treating embryos and gametes separately, and 

not using the terms interchangeably, is maintained. 

28 The ART Act is prescriptive when it comes to consent to the use of gametes 

and embryos in a treatment procedure. By s10, a woman may undergo a 

treatment procedure only if she, and her partner if she has one, have 

consented in a prescribed form to the carrying out of procedure of that kind. 

By s11 a consent under s10 must amongst other things specify that the 

woman, and her partner if she has one, have consented to undergo the kind 

of treatment procedure specified in the consent. It follows that consent is 

not consent to treatment generally, but consent to a treatment procedure of a 

particular kind. 

29 There are two consents that are at issue here. The first is consent to the 

posthumous use of sperm, the second to its use in a treatment procedure of 

the kind contemplated by the applicant. The applicant here wishes to use 

her late husband’s sperm in a treatment procedure, to create an embryo for 
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her use. That is, for implantation in the hope of achieving pregnancy and 

the birth of a child who is genetically the child of herself and her late 

husband. 

30 On its face the words of s46(b) are clear and unambiguous. If there is no 

written consent to the posthumous use of gametes, a registered ART 

provider may not use them in any treatment procedure. The written consent 

to the posthumous use of gametes must not be to their use generally, but 

must be to their use in a treatment procedure of the kind contemplated. That 

is so, even if the requirements of subs(a), (c) and (d) have been met. That is 

if the gametes are to be used to create an embryo to be used in a treatment 

procedure carried out on their partner, that the Panel has approved the use 

of the gametes, and the applicant has received counselling under s48. 

31 In this case, the applicant’s husband did not provide written consent to the 

posthumous use of his sperm. It follows, that there being no consent at all to 

posthumous use of the sperm, there was no consent to posthumous use of 

the sperm for a treatment procedure of the type contemplated by the 

applicant, namely the creation of an embryo using his sperm, and for the 

purposes of implantation in her. It follows from that that a registered ART 

provider cannot use his sperm in any treatment procedure. 

32 We have looked at the recommendations of the VLRC, which led to the 

enactment of the ART Act, and s46 in particular. We have also looked at 

the explanatory memorandum to the Bill when it was introduced into 

parliament. Although the words of s46(b) are clear and unambiguous, and 

therefore it is not necessary to refer to extrinsic materials to seek guidance 

as to their meaning, it is of note that those clear and unambiguous words in 

s46 reflect both the VLRC recommendations and parliamentary intent. 

33 In its Final Report, the VLRC noted the issue of posthumous use of gametes 

and embryos was a particularly difficult area. It expressly agreed with a 

submission made to it that “[t]he law in this area needs to be principle-

based, coherent and flexible enough to deal with future technological 

advances”.
4
 It recommended: 

52. If, and only if, a person has expressly consented to the posthumous use of the gametes 

(or embryos formed with their gametes) by their partner, should a clinic be able to use those 

gametes or embryos in a treatment procedure in accordance with any conditions stipulated 

by the deceased (unless those conditions are contrary to law).
5
 

34 The VLRC considered that the requirement of express written consent was 

“an important safeguard for posthumous use of gametes and embryos .”
6
 

35 In the explanatory memorandum accompanying the Assisted Reproductive 

Treatment Bill 2008 (Vic), the following appeared: 

A registered ART provider may use a person’s gametes or an embryo formed from the 

person’s gametes, in a treatment procedure after that person has died only if all of the 

following criteria are met – 

 
4
 P 98 

5
 Ibid 

6
 Ibid 
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… 

 The deceased person provided specific written consent for their gametes or an embryo 

created using their gametes to be used after their death in a treatment procedure of that 

kind. 

36 Section 46 of the ART Act reflects that clear statement of parliamentary 

intention. Parliament’s intention in turn is clearly based on recommendation 

52 of the VLRC recommendations. 

37 There is no discretion in the ART Act to permit posthumous use of gametes 

without the written consent of the deceased person. Absent written consent 

to the use of his gametes by the applicant’s husband, after his death, for a 

treatment procedure of the sort sought by the applicant, namely the creation 

of an embryo formed of his gametes, as we have already noted, a registered 

ART provider is not permitted to carry out a treatment procedure using 

those gametes. 

38 In those circumstances we agree with the submissions of the Panel that 

there is no utility in the Tribunal placing itself in the shoes of the Panel and 

determining whether the correct and preferable decision is to approve the 

posthumous use of the applicant’s husband’s gametes in a treatment 

procedure of the sort contemplated by her. A decision to approve the 

posthumous use of the applicant’s husband’s gametes will not satisfy the 

requirements for treatment under s46, and will not permit a treatment 

procedure to be carried out by a registered ART provider.  

39 The applicant’s application for the posthumous use of her late husband’s 

gametes in a treatment procedure to create an embryo for her use is not 

approved. The decision of the Panel is affirmed. 

 

Some final observations 

40 We are grateful for the considerable assistance provided by Ms Evans of 

Counsel and the Panel in this application for review. The Panel wrote to the 

Secretary of the Department of Health and Human Services (“DHHS”) 

after the applicant had filed her application for review, asking the Secretary 

to consider whether he was an appropriate contradictor to the application. 

The Panel referred the Secretary to what had been said by the Court of 

Appeal in Patient Review Panel v ABY and ABZ:  

Finally, in the procedural sense, this was an unusual appeal. The 

appellant [the Panel] was the original decision-maker seeking to 

uphold its own decision at VCAT and then to overturn its review by 

VCAT. There would be much to be said for the relevant Minister, or 

Secretary of a government department, to bring any review or appeal. 

In this way the Court and VCAT would have the benefit of a true 

contradictor.
7
 

 
7
 [2012] VSCA 264 at [120] 
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In its letter, the Panel noted that the Secretary of DHS as it then was, was 

joined as a party and took the role of contradictor when that matter was 

remitted to VCAT for reconsideration. It also noted that in 2015, the then 

Secretary of DHHS determined that he was the appropriate contradictor in 

TRV v Department of Health and Human Services (Human Rights)
 8

 before 

this tribunal. The Panel noted that it considered its appropriate role was to 

adopt a neutral position consistent with the High Court’s decision in R v 

Australian Broadcasting Tribunal; ex parte Hardiman.
9
 

41 Despite this invitation, the Secretary, through the Assistant Director Legal 

Services Branch, declined the invitation to be joined as a party and take the 

role of contradictor. The tribunal was advised: 

[t]he Secretary considers that it is only appropriate to intervene in a 

review of a decision of the Patient Review Panel which raises 

fundamental issues about the operation of the scheme established 

under the Assisted Reproductive Treatment Act 2008. In this 

proceeding, the matters raised in the decision of the Patient Review 

Panel are limited to issues of statutory interpretation and there is 

limited scope for the Secretary to be of assistance to the Tribunal as an 

intervenor. It is our view that the Patient Review Panel is the 

appropriate party to address the Tribunal on the relevant issues of 

statutory interpretation which arise in this matter. 

42 Whilst we agree the issue before us was one of statutory interpretation, we 

consider that it is desirable for the Tribunal to be assisted by a party who is 

not the original decision-maker, can properly assume the role of 

contradictor, and is not confined by the Hardiman principle to adopt a 

neutral position. 

43 The next matter we wish to note relates to the observations made by Ms 

Hunt Smith, the counsellor who, as contemplated by s46(d), provided the 

counselling required under s48 of the ART Act. 

44 Ms Hunt Smith’s report contained the following passage: 

Although [the applicant’s] deceased husband’s consent to posthumous 

use relates only to embryos rather than sperm, we hope that the Patient 

Review Panel will consider the overall context and form the view that 

by implication [the applicant’s late husband’s] consent to posthumous 

use to embryos would contemplate posthumous use of sperm to create 

embryos for use, and that consistent with the NHMRC guidelines 

there is sufficient evidence of the deceased person’s wishes to enable 

[the applicant’s] application for posthumous use to proceed. 

45 As we have noted in our reasons, the language of s46(b) is clear and 

unequivocal. Written consent for the deceased person’s gametes to be used 

posthumously in a treatment procedure of the kind contemplated must be 

 
8
 [2015] VCAT 1188 

9
 (1980) 144 CLR 13 
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provided. The NHMRC guidelines referred to by Ms Hunt Smith make it 

clear that they are subject to any overriding statutory provisions, such as 

those contained in s46(b). Even were it possible to form the view that the 

applicant’s late husband’s consent to posthumous use of embryos formed 

using his gametes implied consent to posthumous use of sperm to create 

embryos for use by the applicant, that would be insufficient to satisfy 

s46(b).   

46 Whilst views may differ as to whether express written consent to the 

posthumous use of gametes should be required before a treatment procedure 

can be undertaken by a surviving partner, Parliament has made the decision 

that express written consent is required. Care should be taken to ensure that 

applicants who have already had to deal with the untimely death of a 

partner, and who are contemplating assisted reproductive treatment 

involving the posthumous use of their late partner’s gametes, are not given 

a false hope that approval for treatment can be given where there is a clear 

statutory bar to it. If reform of the law, by removing the requirement for 

express written consent to posthumous use of gametes or embryos, is 

thought to be desirable, it is for Parliament to consider representations from 

interested parties about the case for change, and to determine whether to 

amend the law. Neither the Panel nor the Tribunal can override the clear 

will of Parliament as expressed in statute.  

47 Finally, we note that by s31(b)(i), gametes cannot remain in storage after 

the end of 10 years, unless a longer storage period has been approved under 

s31A. The materials before us indicated the 10 year period for storage 

permitted by s31(b)(i) expired in August 2018. We were advised the Panel 

had approved storage for a further 5 years, until August 2023. By s31A(2), 

the Panel may approve a longer storage period, if it considers there are 

exceptional circumstances for doing so, in circumstances where the person 

who produced the gametes is unable to give written approval, or their 

written approval cannot be obtained. There were compelling arguments for 

granting an extension. Had a longer storage period not been approved, the 

gametes would have had to have been destroyed before the application for 

review could be heard and determined. However, and acknowledging we 

have not had the benefit of submissions on the point, we have some 

reservations about whether an inability to give or obtain written approval 

extends to inability due to death, as opposed to physical or mental  

incompetence, or absence.  
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Vice President 
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