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REASONS 

INTRODUCTION 

1 The Applicant TRV wishes to undergo treatment under the Assisted 

Reproductive Treatment Act 2008 (Vic) (‘the ART Act’). 

2 On 30 March 2015, the Patient Review Panel (‘the Panel’) made a decision 

in relation to TRV under the ART Act that there is a barrier to treatment 

and that treatment may not proceed. 

3 On 4 April 2015, the Applicants TRV and her partner TPW applied to the 

Victorian Civil and Administrative Tribunal (the ‘Tribunal’) for review of 

the decision of the Panel  under s 96 of the ART Act and s 51(2) of the 

Victorian Civil and Administrative Tribunal Act 1998 (Vic) (‘the VCAT 

Act’).  

BACKGROUND 

4 In Victoria, a woman may undergo assisted reproductive treatment (ART) 

provided she and her partner (if any) consent to the procedure.  

5 This consent requires that a child protection order check be conducted in 

relation to the woman and her partner.
1
   

6 On 25 June 2014, child protection order checks were undertaken in relation 

to TRV and TPW.  These checks showed that, at various times, orders had 

been made removing four children from TRV’s custody or guardianship. 

There were no orders made in respect of TPW. 

7 Where there has been a child protection order, the ART Act provides that 

there is ‘a presumption against treatment’ which applies to any person 

seeking a treatment procedure.
2
  As a result, treatment cannot be provided 

to TRV.
3
 

8 However, a person may apply to the Panel for a review where a 

presumption against providing a treatment procedure applies.
4
  

9 TRV applied to the Panel for review on 26 June 2014. 

10 The Panel initially received documents provided by the Department of 

Human Services, now known as the Department of Health and Human 

Services (‘the Department’); a report prepared for the Coroner regarding the 

death of TRV and TPW’s daughter; a Hearing Assessment Report; and 

various risk assessment tools.
5
 

 
1
  Section 11(1)(d) ART Act. 

2
  Section 14(1)(b) and s 14(2). 

3
  Section 14 (3). 

4
  Section 15(1)(a). 

5
  Material provided to the Panel is listed on pages 6 and 7 and Attachment 1 of their Report. 
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11 On 9 October 2014, the Panel commenced hearing the matter, and 

interviewed TRV, TPW and Ms Thelma Atwater from City of Casey 

Maternal and Child Services.  The Panel then engaged the services of Dr 

Georgina Swinburne, Clinical Psychologist, to meet with TRV and TPW 

and prepare a parenting and family assessment report. Dr Swinburne 

considered a range of reports and other documents as part of this process. 

12 On 12 February 2015, Dr Swinburne completed her report and provided it 

to the Panel on 14 February 2015.  

13 On 25 February 2015, Dr Swinburne’s report was provided to TRV for 

review and comment. TRV’s only comment was: 

… only little things she had wrong like burning my swimming 
trophies happened when my mum died in 1986 not my grandmother. I 
think I’ve said and done enough to show why I should be allowed to 

go ahead. 

DECISION OF THE PANEL 

14 On 20 March 2015, the Panel reconvened and after considering additional 

information and documents provided to it and the risk factors raised by Dr 

Swinburne concluded that:
6
 

… at this point in time, there is a real risk of harm (physical, 
emotional, sexual and developmental wellbeing), to a child to be born 
and that overall, the welfare and interests of a child born to the couple 

may not be protected… the Panel acknowledges that these concerns 
could potentially be mitigated over time if [TRV and TPW] 

demonstrated a long-term, stable relationship and proved that they 
were able to engage positively with support services …The  Panel is 
of the view that, even if there was some risk to the health and 

wellbeing of [TRV] in not allowing her access to assisted reproductive 
treatment at this time, the Panel’s concerns for the welfare and 

interests of the person to be born being paramount, outweighed other 
considerations in this case. 

15 Accordingly, the decision of the Panel was: 

At this period of time there is a barrier to treatment and treatment may 

not proceed. 

16 The Panel noted that many of the issues and risk factors raised by Dr 

Swinburne reflected concerns of the Panel from the hearing held on 9 

October 2014. These concerns included:
7
 

a. TRV’s lack of insight in relation to the experiences of her children; 

b. TRV’s difficulty in accepting partial responsibility for past harm 

experienced by her children and her flawed capacity to acknowledge 

parenting challenges; 

 
6
  TB 25, para 24 lists additional documents provided to Panel; TB 262, p 9 of Panel’s Decision.  

7
  TB 260-262, p 7-9 of Panel’s Decision. 
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c. TRV’s focus on perceived wrongs by the Department; 

d. TRV’s barriers to engage with support services and the Department; 

and 

e. TRV’s history of substantial concerns (including emotional abuse, 

medical and environmental neglect, and exposure to family violence), 

including substantiated concerns post her relationship with her former 

partner. 

17 The Panel also noted that Dr Swinburne acknowledged that some of the 

consistent risk factors for a child to be born as a result of treatment were 

moderated to some extent by: 

a. Positive changes in TRV’s life; 

b. TRV’s relationship with TPW; 

c. TRV’s demonstrated capacity for attachment to her children; and 

d. TRV’s demonstrated good intentions despite her lack of insight. 

18 The Panel discussed further risk factors that may impact on the health and 

wellbeing of a child to be born to the Applicants and noted that: 

a. At the time of their daughter’s death, TPW demonstrated neither the 

capacity nor ability to look after TRV’s children when she was unable 

to do so.  Furthermore, there was no evidence before the Panel of 

significant involvement of TPW in the parenting of their daughter and 

the other children at TRV’s home; 

b. TRV demonstrated significant unresolved grief issues in relation to 

her daughter’s death (a matter to which Dr Swinburne also referred in 

her report) as evidenced by the fact that she regularly still carries her 

daughter’s ashes around with her and brought her daughter’s ashes to 

the hearing on 9 October 2014;  

c. TPW appeared to have significant issues in his own life including the 

relationship with his existing children and ex-wife, which may detract 

from his ability to support TRV and provide a positive minimising 

impact on the identified risk factors; and 

d. The Applicants were not currently living together.   

19 The Panel further noted the following concerns: 

a. The Applicants reported being in a relationship for six years, however, 

there appeared to be little current long term domestic stability in that 

relationship; they were not residing together; and had no concrete 

plans or timeline to co-reside in the near future; 

b. While acknowledging the potential for the presence of TPW to 

mitigate various risk factors identified in Dr Swinburne’s report, there 

was insufficient evidence before the Panel, at the time, of actual 

effective mitigation of such risk factors, through the presence of TPW; 
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c. Without the consistent live in support of TPW or other forms of 

support and with the necessary demands of a child to be born, there is 

a real risk that TRV’s other children at home may not receive the 

support they require, jeopardising the stability of the environment for 

a child to be born and therefore posing a real risk to that child;  

d. TRV’s unresolved grief issues, particularly in circumstances where 

she may not have sufficient support in the home environment; and 

e. The Applicants were in a relationship during the period when the 

Department was concerned that inadequate medical care was being 

provided to the children and that they were showing signs of neglect.  

LEGAL FRAMEWORK 

20 Counsel for both Respondents provided helpful written and oral 

submissions in relation to the law and authorities relevant to ART generally 

and the particular factors to which the Tribunal should have regard in this 

particular case.  

21 The ART Act regulates the use of ART and artificial insemination 

procedures (other than self-insemination).
8
  The requirements to access 

these types of treatment procedures are set out in Division 2 of Part 2 of the 

ART Act, commencing with s 10. 

22 Pursuant to s 10 of the ART Act, a woman may undergo ART only if she 

and her partner (if any) have consented, in the prescribed form, to the 

carrying out of a procedure of that kind and either the criteria in s 10(2) 

applies to the woman; or the Panel has decided that there is no barrier to the 

woman undergoing a treatment procedure.  

23 In summary, the ART Act provides for two ways by which a woman may 

undergo ART:
9
 

24 Under the first way, a woman and her partner (if any) may receive 

treatment if: 

a. She and her partner (if any) consents; 

b. A doctor is satisfied, on reasonable grounds, that certain criteria for 

treatment are met; 

c. A provider or doctor has not refused to carry out treatment; and 

d. No presumption against treatment arises.
10

 

25 Under the second way, a woman and her partner (if any) may receive 

treatment if: 

a. She and her partner (if any) have consented; and 

 
8
  Section 1(1). 

9
  Outlined in Patient Review Panel v ABY and ABZ [2012] VSCA 264 at [2] and [4]. 

10
 Sections 10(1)(a), 10(1)(b)(i), 10(2) and 15(1)(c). 
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b. The Panel has decided that there is no barrier to the woman 
undergoing the treatment procedure.

11
 

26 Section 11 of the Act imposes requirements as to consent.  The Act requires 

that consent must be accompanied by permission from the woman and her 

partner (if any) for a child protection order check to be conducted in 

relation to the woman and her partner. 

27 Section 12 outlines the process by which a child protection order check is 

carried out.  The registered ART provider must ask the Secretary to the 

Department of Health and Human Services (being the Department 

responsible for providing child protection services) to prepare a statement 

that includes details of whether a child protection order has been made 

removing a child from the woman, or her partner’s custody or guardianship; 

and, if an order has been made, details of that order including when it was 

made and the period for which it was made. 

28 There are four criteria in s 10(2).  A woman must satisfy either s 10(2)(a)(i) 

or s 10(2)(a)(ii) or s 10(2)(a)(iii) and s 10(2)(b) to undergo a treatment 

procedure.  The criterion in s 10(2)(b) is that a ‘presumption against 

treatment’ does not apply to the woman.  This criterion applies to all 

women, unless the Panel has made a decision that there is no barrier to the 

woman undergoing a treatment procedure. 

29 A ‘presumption against treatment’ will apply to a woman in the 

circumstances set out in s 14(1)(a) and (b) of the ART Act.  Section 

14(1)(b) relevantly provides: 

This section applies if— 

(b) a child protection order check specifies that a child protection 
order has been made removing a child from the custody or 

guardianship of the woman or her partner. 

30 Where a presumption against treatment applies, a registered ART provider 

is prohibited from providing a treatment procedure to the woman.
12

  The 

Panel, and on review, the Tribunal, is able to review the application of the 

presumption against treatment. 

31 Guidance on the ART Act and the way it is intended to operate is found in 

the Victorian Law Reform Commission’s Final Report on Assisted 

Reproductive Technology & Adoption (‘VLRC Report’). 

32 In the VLRC Report, the Commission said:
13

 

The commission views the making of a child protection order as a 

serious matter which may indicate that there is an unacceptable risk of 
harm to a child conceived as a result of ART. We therefore 
recommend the introduction of a presumption against treatment of 

people who have had a protection order made in respect of one or 

 
11

  Sections 10(1)(b)(ii) and 15(1). 
12

  Section 14(3). 
13

  Recognised in Patient Review Panel v ABY and ABZ [2012] VSCA 264 at [50]. 
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more children in their care.  Again, the presumption is reviewable, 
ensuring that people whose circumstances have changed since the 
making of the order are not excluded unfairly.14 

33 The Panel is established under s 82 of the ART Act and pursuant to s 83 is 

constituted by five members. In this instance, the Panel was comprised of 

the Chairperson, Deputy Chairperson, a Child Protection Expert Member, 

and two Members, one of whom is currently employed as a Paediatric 

Clinical Neuropsychologist. 

34 The Panel’s powers in respect of an application for review are set out in s 

15(2) of the Act.  After considering an application, the Panel ‘may decide 

that there is no barrier to the person undergoing treatment procedures 

generally or a treatment procedure of a specified kind’.
15

 

THE TRIBUNAL’S REVIEW JURISDICTION 

35 A decision of the Panel that there is a barrier to treatment is a reviewable 

decision.
16

  A ‘person whose interests are affected’ by the decision of the 

Panel may make an application to the Tribunal to review the decision.
17

 

36 In exercising a review of the Panel’s decision, the Tribunal is exercising 

review jurisdiction.  The Tribunal has all of the functions of the Panel.
18

  

37 For the purpose of reviewing a decision that there is a barrier to treatment, 

the Tribunal must be constituted by at least three members, of whom at 

least one must be a woman.
19

 

38 The powers of the Tribunal are set out in the VCAT Act.
20

  The Tribunal 

may affirm, vary or set aside the decision of the Panel and make another 

decision in substitution for it, or set aside the decision and remit the matter 

for re-consideration by the Panel in accordance with any directions or   

recommendations of the Tribunal.  Where a decision is affirmed, varied or 

substituted by the Tribunal, the decision is deemed to be a decision of the 

Panel with effect from the time that the Panel’s decision has or  had effect.  

If an applicant does not appear (personally or by a representative) at the 

review, the Tribunal must confirm the decision under review. 

The Scope of the Power to Decide if a Barrier to Treatment Applies 

39 In exercising its review jurisdiction, the Tribunal is exercising powers 

conferred on the Panel, which relevantly are set out in ss 5, 15(3), 91(1)(b), 

91(2) and 91(3): 

15 Application for review 

 
14

  VLRC report, 64. 
15

  Section 15(2). 
16

  Section 96. 
17

  Section 97. 
18

  Section 51(1)(a) of the VCAT Act. 
19

  Section 4B of Part 2A of Schedule 1 to the VCAT Act. 
20

  Section 51 VCAT Act. 
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(3) In deciding the application for review, the Patient Review Panel 
must have regard to— 

(a)  the guiding principles referred to in section 5; and 

(b)  whether carrying out a treatment procedure, whether 
generally or of a specified kind, on the person— 

(i) is for a therapeutic goal; and 

(ii)  is consistent with the best interests of a child who 
would be born as a result of the treatment procedure. 

91  Decision of the Patient Review Panel 

(1) within 14 days after hearing the application, the Patient Review 

panel must decide - 

(b)  for an application by a person to whom a presumption 
against treatment applies, whether or not a barrier to 

treatment applies; … 

(2)  In making the decision the Patient Review Panel must have 

regard to the guiding principles set out in section 5 and any 
other relevant criteria specified in this Act in determining the 
application. 

(4)  The Patient Review Panel may impose conditions it thinks 
necessary and reasonable in the circumstances of the decision. 

40 Having regard to ss 15 and 91(2), the considerations that the ART Act 

requires the Panel [and therefore the Tribunal] to have regard to, when 

deciding if a barrier to treatment applies, are: 

a. The guiding principles referred to in s 5; and 

b. Whether carrying out a treatment procedure on the person: 

i. is for a therapeutic goal; and 

ii. is consistent with the best interests of a child who would be 

born as a result of the treatment procedure. 

41 Section 5 of the ART Act provides as follows:  

Guiding Principles 

It is Parliament’s intention that the following principles be given 
effect in administering this Act, carrying out functions under this Act, 

and in the carrying out of activities regulated by this Act — 

(a)  the welfare and interests of persons born or to be born as a result 
of treatment procedures are paramount; 

(b)  at no time should the use of treatment procedures be for the 
purpose of exploiting, in trade or otherwise — 

(i)  the reproductive capabilities of men and women; or 

(ii)  children born as a result of treatment procedures; 
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(c)  children born as a result of the use of donated gametes have a 
right to information about their genetic parents; 

(d)  the health and wellbeing of persons undergoing treatment 

procedures must be protected at all times; 

(e)  persons seeking to undergo treatment procedures must not be 

discriminated against on the basis of their sexual orientation, 
marital status, race or religion. 

42 The requirement in s 5 to ‘give effect’ to these principles is a ‘clear and 

unambiguous purpose’ of Parliament.
21

 

43 The question to be determined is whether, under s 15(3) of the ART Act, 

there is a barrier to treatment.  Other than requiring the Panel to have regard 

to the matters in s 15(3), the ART Act does not prescribe or provide 

guidance on how the Panel is to decide whether a barrier to treatment exists 

or whether a treatment procedure is in the best interests of a child. 

However, guidance is provided by the VLRC report which, after 

considering three regulatory models, favoured the following approach: 

… to implement a fair and transparent process that enables a clinic to 

investigate concerns about risks to children on a case by case basis 
and according to identifiable and established risk factors…22  

44 The VLRC rejected approaches by which assisted reproduction is treated in 

a similar way to adoption of children and relied solely on the ‘best interests 

of the child’ principle.
23

 

Proper Construction of ‘Best Interests of the Child’ - s 15(3)(b)(ii) and 
‘Welfare and Interest of the Person Born’ - s 5(a) 

45 The ART Act does not define the terms ‘best interests of the child’ or 

‘welfare and interests of persons born’.  However, guidance is available 

from the VLRC Report and the recent Court of Appeal decision in Patient 

Review Panel v ABY & ABZ,
24

 which dealt with a similar fact situation.  

The legislative test requires the decision-maker to be satisfied that granting 

treatment will be in the ‘best interests of a child’ to be born as a result of the 

treatment.
25

  The Court of Appeal described the test as follows:
26

 

The test will require the Panel to be satisfied that granting treatment 

will be in the best interests of any child to be born as a result of the 
treatment.  This decision will be based on all the evidence that comes 

before it, including any evidence of factors potentially adverse to the 
well-being or best interests of the child that is not directly related to 
the initial obstruction to treatment.  A consideration of what 

constitutes the best interests of a child could include the physical, 

 
21

  Patient Review Panel v ABY and ABZ at [46] and [47]. 
22

  VLRC Report at 61; being the approach which the Court of Appeal in the ABY and ABZ case 

found ‘on which the provisions of the Act are clearly based…’ at [91]. 
23

  VLRC Report at [61]. 
24

  [2012] VSCA 264. 
25

  Ibid at [117].  
26

 Ibid at [117] 
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sexual, emotional and developmental well-being of a child. The part 
of the decision which pertains to considering the best interests of the 
child will first involve recognising, on the evidence before the 

decision-maker, any potential identifiable and established risk factors 
as supported by research and expertise in the field.  Secondly, it must 

be decided either that these factors present a real risk of harm when 
applied to all of the circumstances in an individual case, and therefore 
a barrier to treatment arises, or that they do not, and therefore no 

barrier exists insofar as ss 15(b)(ii) and 5(a) are concerned. 

46 In summary, the Court of Appeal identified the following propositions in 

applying ss 15(3)(b)(ii) and 5(a) of the ART Act: 

a. The Panel is required to consider the ‘best interests of a child’ and the 

‘welfare and interests of [the] child to be born’ when deciding whether 

a ‘barrier against treatment’ exists:  [45]; 

b. Where the ‘best interests of a child’ run counter to the therapeutic 

goal, the ‘best interests of a child’ are paramount:  [74]; 

c. The expressions ‘best interests of a child’ and ‘welfare and interests of 

persons born’ require an evaluation of any identifiable and established 

risk factors to the child to be born:  [21]; 

d. These risk factors include, but are not limited to, the risk factors that 

gave rise to the presumption against treatment:  [21], [68]; 

e. The Panel is not required to examine the overall parental capacity of 

the applicant and her partner (if any):  [117]; and  

f. The Panel needs to be satisfied that, based on all of the evidence that 

comes before it, including any evidence of factors potentially adverse 

to the wellbeing or best interests of the child that is not directly related 

to the presumption against treatment, granting treatment will be in the 

best interests of any child to be born as a result of the treatment:  [79], 

[94], [117]. 

47 The VLRC Report focuses on ‘identifiable and established risk factors’ and 

‘objective and verifiable risk factors’.
27

  The ‘best interests of the child’ test 

is, however, not limited to consideration of risk factors.  The broad nature 

of these expressions require the decision-maker to also consider protective 

factors and matters that are not related to risk, but are relevant to a child’s 

‘wellbeing’, welfare and interests. 

48 Whether it is in the ‘best interests of a child’ to be born:  

…will very much depend on the particular circumstances that he or 

she will be born into.  Such circumstances will vary from case to case 
and will necessarily involve a close examination of the applicant and 
their partner.28  

49 The test includes a decision-maker: 
 
27

  Patient Review Panel v ABY and ABZ at [93]; VLRC Report 6, 61. 
28

  Patient Review Panel v ABY and ABZ at [76]. 
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a. Firstly, recognising on the evidence before it, any potential 

identifiable and established risk factors as supported by research and 

expertise in the field; and 

b. Secondly, deciding whether these factors present a ‘real risk of harm’ 

when applied to all of the circumstances in an individual case.
29

 

50 The Court of Appeal also considered whether any guidance on the meaning 

of the expression ‘best interests of the child’ could be derived from other 

contexts such as family law and adoption cases.  However, the potential 

scenarios under the ART Act involve only life or non-existence.  For this 

reason, no comparator is available under the ART Act.
30

 

51 The circumstances of a particular application may require the Tribunal to 

consider social, ethical and moral issues.
31

 

52 The Tribunal is not required to assess an applicant against an ideal standard 

of parenting or ‘the best parenting possible’.
32

 

What risk factors may be taken into account? 

53 In addition to taking into account the evidence that led to the initial 

presumption against treatment (here, the child protection orders that were 

made removing children from TRV’s care), the Panel must take into 

account the additional risk factors that are ‘identifiable and established risk 

factors’ and ‘objective and verifiable’ on the evidence before it, regardless 

of whether these factors relate to the presumption against treatment. 

54 The ART Act does not require the Tribunal to go on a ‘fishing expedition’ 

to ‘identify’ risk factors.  This task would be outside of the Tribunal’s role 

on a review under s 51 of the VCAT Act. 

55 However, the Tribunal is required to consider the risk factors that are 

identified in all of the evidence before it, regardless of whether the evidence 

relates to the presumption of treatment.
33

 

56 The physical, sexual, emotional and developmental wellbeing of a child are 

relevant factors.
34

  The VLRC Report was not limited to research on 

physical or sexual abuse.  The Commission also examined harm such as 

emotional abuse and neglect, which ‘indicated that a broad enquiry [is] 

appropriate.’
35

 

57 In order to be satisfied that risk factor are ‘identifiable and established risk 

factors’ and ‘objective and verifiable’, the Panel submitted that:  

 
29

  Ibid [117]. 
30

  Ibid [85]. 
31

  Ibid [85] and footnote 67 to [97].  The Court of Appeal referred by way of example to an 

application under s 28(2)(b) of the ART Act because an applicant/couple wish to have a child of a 

specific gender. 
32

  Ibid [85]. 
33

  Ibid [79]. 
34

  Ibid [117]. 
35

  Ibid [89]. 
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a. The Tribunal is not required to receive expert evidence to assess the 

risk of harm to the child to be born, although it is open to the Tribunal 

to receive such evidence; 

b. It is open to the Tribunal to rely on the expertise of individual 

Tribunal members, including child protection experience;
36

 and 

c. It is open to the Tribunal to take notice of what the VLRC Report 

referred to as ‘the substantial body of research on the parental factors 

which place children at risk of harm’.
37

 

58 The VLRC said that the decision-making process should be ‘transparent, 

procedurally fair, consistent’ and rely on ‘disciplinary expertise in assessing 

risks’ to children, as opposed to ‘medical factors or personal value 

judgments’ or ‘community values’.
38

 

59 The VLRC Report referred to research on factors that place children at risk 

of harm.  The following factors were identified as relevant factors to 

consider when assessing the risk of harm:
39

 

a. physical violence by a person or couple applying for treatment; 

b. sexual violence by a person or couple applying for treatment; 

c. risk of emotional abuse or neglect; 

d. physical or psychiatric illness of a person or couple applying for 

treatment; 

e. any intellectual disability of a person or couple applying for treatment; 

f. ‘some other problem’ that raises a doctor’s concern about a person or 

couple’s capacity to care for their child; 

g. previous child neglect by a person or couple necessitating the removal 

of a child(ren) from his or her care; and 

h. domestic violence between the parents. 

60 The Panel (and Tribunal) is not ‘necessarily limited’ to a consideration of 

these risk factors, should new evidence and studies arise.
40

 

61 The ART Act does not permit the Panel to take into account factors that 

come within s 5(e), namely, discrimination on the basis of sexual 

orientation, marital status, race or religion.
41

  It is also not open to the 

Tribunal to take into account poverty, as this is not an ‘identifiable and 

established’ risk factor for harm to children.
42

 

 
36

  Ibid [94]; VLRC Report 62. 
37

  Ibid [94]; VLRC Report 64 and footnote 27. 
38

  Ibid, [94], [97]; VLRC Report 62.  
39

  VLRC Report, 62, 64. 
40

  Patient Review Panel v ABY and ABZ at [97]. 
41

  Ibid [96]. 
42

  Ibid [97] and footnote 66 referring to [91]-[92]. 
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62 The presence of a physical or psychiatric illness, an intellectual disability or 

‘some other problem’ that raises a doctor’s concern about a person’s 

capacity to care for a child, does not alone create a barrier to treatment.
43

  

63 The Tribunal concurs with the approach recommended by the Panel, 

namely, that medical factors such as disability or illness, when raised on the 

material before the Tribunal, is evidence that the Tribunal should evaluate 

to determine if, having regard to the particular circumstances of the case, 

these factors mean that it is not in the ‘best interests of a child’ to be born. 

Charter of Human Rights and Responsibilities Act 2006 (the ‘Charter’) 

64 Section 32(1) of the Charter requires that the expressions ‘best interests of a 

child’ and ‘welfare and interests of persons born’ be interpreted in a way 

that is compatible with the rights protected in the Charter.  

65 Section 17(2) of the Charter also provides that: 

Families are the fundamental group unit of society and are entitled to 
be protected by society and the State. 

66 These sections have been the subject of detailed consideration by the 

Supreme Court and the Court of Appeal.
44

  However, for the purpose of the 

current review, the Tribunal has regard to the finding of her Honour Justice 

Emerton in Castles v Secretary to the Department of Justice
45

 that there was 
no right to found a family in the Charter, stating (emphasis added): 

 

Accordingly, I consider that the statement in the explanatory 
memorandum that it was not Parliament’s intention to create a right to 

found a family in the Charter has considerable bearing on the way in 
which the rights in the Charter that concern the protection of families, 
privacy, personal autonomy, self-realisation and so on are to be 

construed.  It provides sufficient basis, in my view, not to construe the 
rights that have been specifically selected for protection and 

promotion in the Charter as including a right to found a family.  In my 
view, when the legislature expressed its intention not to create a right 
to found a family in the Charter, it did so because it did not want the 

Charter to intrude upon questions of access to ART, recognition of 
legal parentage and rights to adoption. Accordingly, the Charter rights 

which might otherwise have encompassed rights to ART, recognition 
of legal parentage and adoption should be construed as not 
encompassing such rights. 

 
43

  VLRC Report 62.  The Panel further submitted that an interpretation of the ‘best interests of the 

child’ to such effect may infringe the equality rights recognised in s 8 of the Charter of Human 

Rights and Responsibilities Act 2006 (Vic); and may also appear be contrary to the prohibition on 

discrimination in the provision of ‘services’ in s 44 of the Equal Opportunity Act 2010 (Vic). 
44

  Momcilovic (2010) 25 VR 436; Noone, Director of Consumer Affairs Victoria v Operation Smile 

(Australia) Inc & Ors (2012) 38 VR 569; Nigro v Secretary to the Dept of Justice (2013) 304 ALR 

535. 
45

  (2010) 28 VR 141 at [75]. This case concerned a prisoner seeking access to in-vitro fertilisation. 
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EVIDENCE  

67 The childhood, marital and parental history of both Applicants has been 

recorded in some detail in various reports contained in the Tribunal Book. 

The children of TRV are as follows:
 46

 

a. First child and son, 27 years fathered by B; 

b. Five children fathered by her ex-husband:  second child and son, 21 

years; third child and son, 18 years; fourth child and son, 16 years; 

fifth child and daughter, 15 years [who suffers a chromosomal 

abnormality and has special needs]; and sixth child and son, 14 years; 

and 

c. Seventh child and daughter fathered by TPW, who died of SIDS in 

2010 aged seven weeks.  

68 The Applicants filed the following additional statements for the assistance 

of the Tribunal: 

a. Statement (undated) headed ‘To Whom it May Concern:  the 

Department Presumption Against Treatment’;
47

 and 

b. A letter to the Tribunal which in essence requests an urgent 

determination of the review because she will turn 46 years in late 

September 2015 and will not be allowed to access ART after this 

date.
48

 

69 TRV had intended to call two witnesses - Ms Atwater and Ms Hanson (her 

counsellor).  However, Ms Hanson was in hospital and unable to give 

evidence. 

Thelma Atwater 

70 Ms Atwater gave her evidence to the Tribunal by phone.  She worked for 

the Local Council as an outreach worker.  She first came into contact with 

TRV by way of an internal referral from the Maternal and Health Centre 

Nurse to assist TRV with feeding problems and developmental issues with 

her fifth child and daughter.  She visited TRV twice a week, with visits 

lasting approximately 2 hours. 

71 Ms Atwater’s contact with TRV continued for approximately 5 years (2001 

-2005).  Thereafter Ms Atwater had telephone contact when TRV would 

call her approximately every 4 to 5 months.  She has visited TRV 

approximately 3 times in the last 10 years, although she had also attended 

Court with her since 2005. 

72 Ms Atwater said that, from her own experience, TRV’s second son 

regularly lied and was extremely difficult to deal with.  He was volatile and 

angry and influenced his brothers not to return to the care of their mother. 

 
46

  TB 204, Dr Swinburne’s Report [31]; The children will be referred to throughout in birth order, 

without name. 
47

  TB Tab 5. 
48

  TB 273, Section 49 materials, Tab 39. 
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There were numerous reports made by TRV to the Department in an 

attempt to sort out these issues with the second son. 

73 In summary, under cross-examination, Ms Atwater: 

a. Confirmed that her information since 2005 was primarily obtained 

from TRV, although she had also attended Family Court hearings 

when TRV sought return of her children; 

b. Agreed she has not observed TRV directly since 2005; 

c. Confirmed her view that TRV was very honest and was very aware of 

what was happening in her relationships; 

d. Suggested that TRV is unable to physically discipline children 

because of her own traumatic upbringing; if the children had been 

slapped once then this would be understandable; 

e. Agreed that TRV does yell at the children; 

f. Confirmed that she is a qualified counsellor but is not accredited as 

the work experience that she has completed was not under 

supervision; and 

g. When asked whether she had anything additional to say to what she 

had told the Panel, she said that she did not have a record of her 

conversation with the Panel but there was no reason why what she told 

the Panel would be incorrect. 

74 In the Tribunal’s view, the evidence of Ms Atwater is of limited 

assistance.  While clearly personally supportive of TRV, particularly in 

regard to the difficulties which TRV had in her dealings with the 

Department, her evidence carries little weight in the context of the 

following circumstances: 

a. She has not performed a professional role in relation to TRV for about 

10 years; 

b. Her contact with TRV in the past 10 years has been intermittent and 

minimal; 

c. She has not observed the Applicants functioning as a family unit; 

d. She was not directly involved with TRV on the occasions when either 

her second son or the other children were removed from her care; 

e. She was not directly involved with TRV following the death of her 

daughter; and 

f. She does not bring any relevant expertise to bear upon the assessment 

of relevant risk factors, as identified by both the Panel and Dr 

Swinburne.   

75 TRV and TPW were asked by the Tribunal whether they required Dr 

Swinburne to be available for questioning.  They said they did not. 
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76 TRV and TPW then both addressed the Tribunal.  

77 TPW bought a home on 30 June this year.
49

  TPW has now moved into the 

new home, but TRV does not want to join him until they are married.  They 

could not contemplate looking for a property any earlier because of family 

law proceedings between TPW and his former (now deceased) wife.  TPW 

is currently 58 years old.  TRV and TPW plan to marry in December 2015.  

78 TRV said that her fifth and sixth children currently live with her.  Both are 

at school.  She has had no support services for three years.  She currently 

sees Ms Hanson, her counsellor, every six weeks and has been seeing her 

since 2009 when her fifth child (a daughter) was assaulted at school. 

79 TRV still lives in the rented public housing, where she has lived for 16½ 

years.  TRV receives a Disability Support Pension and a Carer’s Pension for 

her fifth child (a daughter). 

80 In relation to TRV’s older sons: 

a. Her eldest son lived with her until about 2007/2008 and left before her 

daughter to TPW was born.  He now has a wife and two children but 

TRV has not had any contact with them for 3 years, because of an 

altercation with his wife; 

b. Her second and fourth sons live together.  TRV has no contact with 

them; and 

c. Her third son (now 19 years old) lives in a shared house.  She believes 

that he may return home. 

81 Her youngest son will turn 15 in October 2015.  TRV expressed the hope 

that he may be permitted to stay in the rented home as a tenant of the 

Ministry of Housing, once he turns 16 years.  However, she agreed that she 

has not spoken to the Department about this as she is still in litigation with 

them.  

82 TPW lives intermittently between the two homes but there is no period 

when they have lived together.  

83 TPW is in receipt of a service pension and has also worked full time for the 

past 15 years as a security guard at various venues.  He works shift work 

where the timing of shifts varies.  He has never been in receipt of 

unemployment benefits. 

84 TPW confirmed that he does not take a major role in parenting but says he 

is ‘nurturing’ the youngest son.  It is difficult for him to connect with the 

daughter [because of her disabilities]. She calls him ‘dad’.  They do family 

things together.  He continued to live with his wife until 2010 (being 12 

months after the death of TRV and TPW’s daughter) as he was fighting to 

get his children back.  However, later in his evidence TPW indicated that 

 
49

  The Applicants did not clarify whether the property was purchased by both of them or TPW alone.  
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his four sons now all live independently and were born between 1979 and 

1984, which makes them all over 30 years of age. 

85 After TPW moved from the family home he lived at another suburb.  TRV 

did not want him to move in with her as she was concerned about the 

Department using this as a reason to intervene in relation to her children.  

There were also troubles with his ex-wife (who died in March 2015).  This 

was another reason why they did not live together. 

86 TPW feels he has a parenting role and is involved in activities with the 

children, for example in the last two weeks they had been shopping, 

attended the cinema etc. 

87 The Tribunal invited TRV to comment on certain incidents referred to in 

the Department records.  TRV’s responses are referred to below. 

General Comments 

88 TRV said her relationship with the Department was volatile and that they 

were not around when she was young. She said that any reports from the 

Primary School were biased as they were ‘heavy-handed’.  In 2010, she 

removed her youngest son and transferred him to another Primary School, 

where there have been no issues raised. 

89 TRV’s fifth child (a daughter) attends a special school where there have 

been only two issues raised: one relating to a mosquito bite; and another 

relating to a soiled nappy. 

90 The children got into trouble when they were in care.  If they were at home 

then this would not have happened because they respect her.  Her only 

difficulty is that she cannot hear anything when she is asleep.  However, she 

can get aids and systems to help with this. 

91 TRV said that there is no evidence of alcohol abuse and she gave up 

smoking about 10 years ago. 

92 TRV says that her hearing is only a problem when she is asleep.  She has 

also suffered osteoarthritis all her life. 

93 When asked by the Tribunal whether she saw any challenges arising from 

the birth of another child she said she did not.  She said there is no conflict 

in her current relationship. 

94 She was also asked to expand on the reason why she had not moved into the 

house with TPW.  She said that she was currently involved in litigation with 

the Department and that she was hoping that the rented premises would be 

assigned to her as part of the settlement.  She said she is still very attached 

to her home because of all that has happened over the years.  She has not 

received any legal advice in relation to these expectations.  

95 TRV was asked by the Tribunal whether there was anything she thought she 

could have done better:  TRV responded that she wished she had left her 
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ex-husband sooner, but did not know any better, at the time; and she wished 

she had her cochlear implants installed earlier. 

96 TRV was also asked by the Tribunal whether she wanted to comment on a 

reference in Dr Swinburne’s report that unresolved grief and loss can 

impact on a parent’s capacity to bond with the future child.  She said that 

she does not accept that she would not be able to bond with her future child 

and as far as she is concerned there are no issues.  She says that she has 

bonded with her youngest son and daughter but was prevented from 

bonding with her older children by her ex-husband. 

RESPONDENTS’ SUBMISSIONS 

97 Counsel for the Panel  submitted that, as the primary decision-maker, the 

Panel has a role to assist the Tribunal and to support the decision made by 

the Panel. 

98 It is also appropriate for the Tribunal to give weight to the findings and 

decision of the Panel and to acknowledge that the Panel was constituted by 

specialist members.
50

 

99 Counsel also expanded upon a detailed written submission previously 

provided to the Tribunal and the Applicants, relevant parts of which are 

reflected in the legal framework above. 

100 Counsel for the Department addressed the Tribunal, drawing in particular 

upon the following filed material: 

a. TRV’s undated Statement, which sets out her account of the 

circumstances in which her children were removed following her 

daughter’s death;
51

 

b. Review of the Department Files, comprising a detailed summary 

which had been provided to TRV for comment;
52

 

c. Compilation of Expert Material and Current Research;
53

 

d. Record of the interviews conducted by the Panel with the 

Applicants;
54

 

e. Report of Dr David Weissman, Psychiatrist, dated 23 October 2013, 

provided in the context of litigation with the Department over the 

death of  the Applicants’ daughter;
55

 

f. Children’s Court Clinical Report dated 6 August 2010;
56

 and 

 
50

  Macedon Ranges SC v Romsey Hotel Pty Ltd (2008) 19 VR 422 at para 53. 
51

  TB Tab 5. 
52

  TB Tab 22. 
53

  TB Tab 24. 
54

  TB Tab 26. 
55

  TB Tab 34. 
56

  TB Tab 36. 
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g. Report of Dr Charlotte Ho, Consultant Forensic Psychologist, dated 6 

July 2011 comprising ‘Forensic Comprehensive Parenting and 

Protective Capacity Assessment Report’.
57

 

101 Counsel submitted, and the Tribunal agrees, that Dr Ho’s report is 

consistent with the findings and conclusions made by Dr Swinburne and 

identifies similar ongoing concerns as to TRV’s parenting capacity. 

102 Counsel acknowledged that TRV suffered a traumatic childhood
58

 and first 

marriage.  The significant involvement by the Department, as recorded in 

the Department file, fell into three time periods: 

a. The domestic violence perpetrated by TRV’s ex-husband against her 

and her children;  

b. Concerns regarding neglect, physical and emotional abuse of TRV’s 

children, prior to the birth of the Applicants’ daughter; and 

c. Concerns regarding neglect of TRV’s children as a result of the 

trauma of her daughter’s death and associated grief reaction. 

103 Counsel referred to various incidents noted in the document ‘Review of 

Department of Human Services Files’.  She submitted that these illustrated 

the concerns and risks of which the Department had become aware.  There 

has been considerable involvement between the Department and TRV over 

the years and these concerns were in relation to treatment of her children, 

including after the death of her daughter. 

104 Counsel identified that the Department was involved with the children 

during their early years as well as her daughter from 9 to 12 months, 2-4 

years and 10 to 14 years [second child when aged 7, 8-10 and 14-15 years; 

third child when aged 4, 5-7 and 13-17 years; and fourth child when aged 2, 

3-5 and 11-15 years]. 

105 Counsel categorised the  different types of behavioural concerns as follows:  

Physical discipline -  

106 Counsel referred to a number of incidents witnessed by the Department 

workers of physical harm inflicted on the children, which also included 

periods when she was not herself a victim of domestic violence
59

 including: 

second son being hit with an object (3 April 2000); the children being given 

‘a clip over the head’ (18 October 2001) and smacking the children when 

they did not clean up their rooms or  they talked back – when boys were 

then 4 and 6 years old (9 September 2002); TRV admitted giving her third 

child a ‘hiding’ after he hit his sister; TRV ‘thinks nothing of giving the 

kids a whack on the head’ (26 November 2001); threatens younger children 

with a clenched fist if they do not stay away from her (24 June 2002); 

 
57

  TB Tab 38. 
58

  Dr Swinburne’s report refers to a history of ‘significant neglect, emotional abuse and physical 

abuse from her parents/caregivers.’ Page 7. 
59

  TB 85. 
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reference to ‘blow up’ with her second son (then 9 years old); and mark on 

his chin after being hit with a plastic cup (22 August 2002); extensive case 

notes concerning altercation with the second son when 14 years old when 

he was finally told to leave home and was not permitted to return. 

107 Under cross-examination, TRV admitted to slapping her second son in 

2008.  However, TRV explained that this was following a verbal insult; 

police attended and took him away.  

108 TRV said that if there was any evidence of screaming this would have been 

because she did not have her implants at that time.  She would sometimes 

take out her implants because there was too much noise, if she had a 

migraine, but she said that this had no effect on the children. 

109 Later in her evidence, TRV said she never hit her children (or subjected 

them to any form of abuse) but her ex-husband would hit them ‘all the time’ 

and she had to call the Department. 

‘Parentifying’ children  

110 Counsel referred to reports of the second son (then aged between 7 and 10 

years) being left at home in charge of his younger siblings between October 

2001 and December 2003; when 10 years old, he was left to look after 

children at night and called an ambulance after he hit his brother; and 

instances of TRV turning off her hearing aid. 

111 There are also references to her second and fourth sons not being at school.   

112 Under cross-examination, TRV initially said there was only one occasion 

when the younger boys were left in the care of her second son for 30 

minutes. 

113 TRV also said that during 2004-2005 she did not have a car.  Consequently, 

she had to walk to the shops for food and would leave her oldest son or her 

second son, home alone with the younger children.  

114 When the Panel asked TRV to provide examples of any difficulties coping 

with the care of her children, she responded that she has never had any 

difficulties coping with her children and that any time she felt that she could 

not cope, she would turn off her cochlear implant so that she could not hear 

the children any more.
60

 

Emotional and verbal abuse  

115 Counsel referred to numerous file entries of verbal abuse of children, 

particularly her second, calling him names in front of the younger children 

(22 March 2000); stating that her son is a ‘smart alec’ and that he will grow 

up to be a woman beater (6 June 2002); screaming at her fourth son and 

calling him ‘bastard’. 

Retaliatory Behaviour  

 
60

  TB 137, File Note of Panel’s interview. 
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116 Counsel referred to the Department concern about TRV’s retaliatory 

behaviour toward her children, for instance:  refusing to sign forms 

allowing her son to attend school camps; seeking to obtain an intervention 

order to prevent her second son having any contact with his younger 

siblings; and that son’s distress; second and third sons indicating they did 

not want access to TRV; referring to her sons as ‘dead to her’ (February 

2011); and denying children access to their sister. 

117 Under cross-examination, in relation to her refusal to sign consent forms to 

permit her second son to attend school camps:  TRV denied reacting in a 

retaliatory manner and explained that, in one instance, she disapproved of 

boxing being available at the camp, in view of her son’s violent nature. 

118 TRV obtained an Apprehended Violence Order against her second son, on 

the basis that he was harassing his siblings and trying to entice her younger 

sons to join him in the care of the Department. 

Physical and Medical neglect  

119 Counsel referred to the Department obtaining a Court Order to remove a 

‘PEG’ feeding tube after TRV’s daughter when she began feeding 

normally.  Department records note that TRV had not agreed for the tube to 

be removed and she was also uncooperative regarding her daughter’s toilet 

training. 

120 Under cross-examination, TRV denied any medical neglect in relation to 

any of her children and gave the following explanations to some of the 

reports: 

a. After TRV’s fifth child (a daughter) was returned to her care in 

December 2010, there are further the Department reports of concern 

for her welfare:  her presentation was unkempt and the standard of her 

lunch deteriorated; TRV responded that on one occasion her daughter 

opened all yoghurt cartons which she spread throughout household as 

she thought the ‘Wiggles’ would come out; 

b. The Department note for 5 July 2011 states that the ‘PEG’ was 

removed while TRV’s daughter was in the Department’s care; TRV 

said she was unaware that there was a Court Order to remove the 

‘PEG’ feeding tube in her daughter;  

c. The Department note for 5 July 2011 also states that the daughter was 

now toilet trained (while in the Department’s care); TRV is described 

as not cooperative with toilet training. TRV denied failing to toilet 

train her daughter and said that she still requires a night nappy; 

d. In relation to complaints by the school that her fourth son had heart 

problems, TRV said that she knew that the boys had been fighting and 

refused to waste money on a doctor;  
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e. On another occasion, she was required to admit her fourth son to a 

deaf school but he was soon expelled as he did not have a hearing 

deficit; 

f. On one occasion when she denied access to the Department, it was 

because she had just painted her home. 

121 Dr Ho and Dr Swinburne both reported as to TRV’s limited insight into 

how the traumas which she has suffered may have affected her children.  

Counsel submitted that if she does not have this capacity to accept and 

understand the adverse impact upon the childrens’ welfare then it is not 

possible to be satisfied that risks to the welfare of any future child will not 

occur again.  

122 Counsel acknowledged that TPW is a protective factor.  However, it is 

unclear whether this will be sufficient to have an effect to dramatically 

change the situation.  He is still not living with her and was not at the time 

that their daughter was born. 

123 Both Counsel referred the following matters to the Tribunal for 

consideration: 

a. The discussion of risk factors in Patient Review Panel v ABY & ABZ 

and the further risk factors identified by the VLRC Report  from 

which a range of risk factors have been identified in this case; and 

b. The report of Dr Swinburne who documented a number of identifiable 

risk factors.  

124 In particular, Counsel for the Department submitted that the following 

conclusions should be drawn from Dr Swinburne’s report: 

a. While there is currently no evidence of family violence, the impact of 

this risk is reduced, but not entirely removed; 

b. There are physical and mental health issues which are current and 

impact on the ability of the Applicants to care for a child; 

c. TRV still displays a lack of empathy and insight into responsibility for 

past behaviours; 

d. As a result of ongoing involvement with the Department and the 

perception, that in the past, services have let TRV down, there is an 

ongoing lack of capacity to engage with support services; and  

e. There is an ongoing lack of a stable environment. Living 

arrangements between TRV and TPW have still not stabilised in that 

they have not lived together as a couple or family unit, and there is 

therefore no evidence as to how they would function in this capacity. 

125 Finally, Counsel submitted that the Tribunal ought to place particular 

weight upon the opinions and expertise of the Panel who assessed the risk 
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factors identified in Dr Swinburne’s report to be real risks to a child to be 

born.
61

 

Parenting and Protective Capacity Assessment Report 

126 Dr Charlotte Ho Consultant Forensic Psychologist prepared a report dated 6 

July 2011 upon referral by the Department’s Child Protection Worker.  The 

purpose of the assessment by Dr Ho was to conduct a comprehensive 

psychological, parenting and protective capacity assessment with TRV, 

specifically related to her ability to parent and act protectively of her four 

younger children.  At the time of the assessment only the youngest son was 

residing with TRV. 

127 Dr Ho’s assessment comprised a clinical interview of approximately three 

hours; and psychometric testings also three hours.  Dr Ho also had available 

to her, reports from Departmental officers and other health professionals 

engaged with TRV as well as documents provided by TRV. 

128 In the Tribunal’s opinion, Dr Ho’s report is comprehensive and balanced 

and provides valuable insight into TRV’s psychological profile and capacity 

to deal with parenting challenges, at the time of the report.  Significantly, 

certain critical observations and findings made by Dr Ho are consistent with 

those made by Dr Swinburne and the Panel.  Dr Ho’s concluding remarks 

highlight some of the continuing difficulties in TRV’s presentation:  

It is evident that psychological testing provided little assistance in this 
case. What was of assistance is that the psychometric profile points to 

two consistent possibilities: either [TRV] is deliberately attempting to 
present a fake profile, or she has limited capacity for insight into her 

behavioural problems. It is the opinion of the writer, given 
consideration, that the latter is more likely.  

[TRV] reported her desire to have [third and fourth sons and daughter] 

in her care. She appeared to have some strategies to act protectively 
and provide day-to-day care for [her daughter]. Her parenting skills 

appeared to be somewhat limited at this point in time, due to past 
traumatic experiences and unresolved grief. 

[TRV] appeared to possess adequate cognitive, but limited emotional 

and behavioural capacity to care for all of her children at this point in 
time. However, it is believed that her grief, past abuse, distrust, 

possible depression and anxiety, stress and uncertainty about the 
future of her children might have undermined her ability to care and 
protect her children.62 

129 Dr Ho made comprehensive recommendations directed at supporting 

TRV’s development to improve her current level of emotional stability in 

 
61

  ‘While according to the report of Dr Swinburne, some of these factors are to an extent moderated 

by other factors, on balance, the Panel has decided that, at this point of time, there is a real risk of 
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Review Panel - Reasons for Decision page 9. 
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her daily lifestyle and interpersonal relations.
63

  In the Tribunal’s view, it is 

significant that most of these recommendations do not appear to have been 

acted upon by TRV.  Indeed, many of the responses to questioning given by 

TRV to Dr Swinburne, the Panel and the Tribunal are consistent with: 

a. a lack of acceptance or understanding that her past abuse could 

have negatively impacted upon her parental skills and coping 

strategies toward her children;   

b. her failure or refusal to constructively engage with the Department 

or other external services; and 

c. her failure or refusal to undertake regular and targeted 

psychological treatment and counselling to manage her grief 

reaction and post-traumatic stress disorder symptoms. 

Dr Swinburne’s Report and Identified Risk Factors 

130 As indicated above, Dr Swinburne was engaged by the Panel to undertake 

an independent assessment of the Applicants, focusing on the welfare and 

best interests of any child to be born as a result of any ART.  Dr Swinburne 

prepared her report after: 

a. Conducting a comprehensive clinical assessment of the Applicants, 

including psychometric testing, over four dates in November 2014, 

encompassing seven hours;  

b. Conducting an interview with Ms Linda Hanson treating Clinical 

Psychologist for TRV; and 

c. Considering a broad range of material listed in her Report, including 

medical reports, file notes prepared by Departmental project officer; 

and material supplied by the Applicants. 

131 Dr Swinburne’s report encompasses: 

a. a comprehensive history of TRV’s abusive childhood and marriage;  

b. TRV’s perception of each of her children and her approach to 

parenting;  

c. TRV’s understanding about her children’s behaviour;  

d. TRV’s engagement with the Department and support services 

generally; 

e. a number of inconsistencies which Dr Swinburne identified in TRV’s 

responses; 

f. family background and parenting challenges faced by TPW; 

g. a summary of the treatment undertaken by Ms Hanson; and   

h. results of psychometric testing. 
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132 In relation to psychometric testing, Dr Swinburne noted:
64

 

As Dr Ho stated, such a pattern of results points to 2 possibilities; that 
[TRV] is deliberately attempting to present an overly positive profile, 
or she has limited capacity for insight into her behavioural patterns. 

Consistent with Dr Ho’s conclusions, it is the opinion of the writer 
that the latter is more likely. 

133 Dr Swinburne’s report includes the following summary of involvement by 

Child Protection according to Departmental files: 

… There are a total of five substantiated allegations of potential harm 
for [second son]… And seven substantiated allegations of potential 
harm for [third and fourth sons and daughter].  

Of note, no Child Protection Information was provided in relation to 
[youngest son]. 

Child protection noted four distinct periods of substantiated concerns 
with associated protective involvement: 

   March 2000-June 2000; children were exposed to into parent 

domestic violence, children were being physically disciplined 
by [TRV]. (Note that Case Note 9/3/2000 made reference to 

the mother leaving the children with the father, despite the 
father becoming ‘increasingly aggressive with the children’.) 

   October 2001-December 2003: [second son] being left in 

charge of children (at around eight years of age), school 
absences, children inappropriate (sic) dressed (context of no 

heating), unsupervised on the road, home in state of disrepair, 
no beds for children, children wild and uncontrollable, [TRV] 

not coping with care of children. 

   June 2007-December 2008: [TRV] verbally aggressive towards 

children, children physically disciplined by [TRV], household 
dirty, physical altercation between [second son] and [TRV]. 
Outcome: [second son] was placed in voluntary placement. 

When this expired, mother refused him back into the home. 
[The second son] was therefore abandoned and was placed in 

foster care. An application order was issued and the second 
son was placed on a Guardianship order. 

   November 2009-June 2013. Mother providing inadequate 

medical care of children, children showing signs of neglect, 
[TRV] unable to respond to needs of the children after the 

death of [her daughter]. Of note, during this period case notes 
indicated that [TRV] initially wanted the children out of her 
care. She then shifted to wanting them back in her care. Case 

notes then indicate that she, at times, was rejecting of the boys, 
[third and fourth sons] and this appeared to be, at least in part, 

due to their ambivalence around returning to her care. Case 
note 9/2/2011 stated ‘[TRV] has stated that because [third and 
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fourth sons] don’t want to return to her care, they are “dead to 
her.”’ Outcome:  [third and fourth sons and daughter] placed in 
voluntary care…([TRV] report indicates that [youngest son] 

was also put in voluntary care at this time).  [Third and fourth 
sons and daughter] placed under Custody of Secretary Order. 

[The daughter] returned to mother’s care in 2012. [The third 
and fourth sons] remained in out of home care… ([TRV] 
reported that [her youngest son] was returned to her care 

before [her daughter]). 

134 Dr Swinburne identified the following risk factors: 

First:  A history of substantiated concerns is a significant risk factor 

Substantiated concerns have included emotional abuse, medical and 

environmental neglect and exposure to family violence… The 
substantiated concerns occurred over an extended period of time 
indicating that there have been long standing issues. Substantiated 

concerns have also occurred post separation from [TRV’s ex-husband] 
(who was reportedly extremely violent toward [TRV] and the 

children) and since the onset of [TRV’s] relationship with [TPW].65    

Moderating Factors 

135 Dr Swinburne notes a range of moderating factors that ‘have greatly 

impacted’ on TRV’s ability to provide adequate care. 

136 The most notable moderating factor is the absence of family violence. The 

report notes that family violence, which was occurring when TRV was 

living with her first husband, would have elevated stress levels and 

reinforced beliefs that TRV was an incompetent mother.  It is suggested that 

the impact of this would have continued beyond the physical presence of 

her husband.  Dr Swinburne notes that there is an absence of family 

violence with her new relationship and that ‘it would be expected that the 

ongoing impact of this moderating risk factor would be significantly 

reduced in relation to a future child’. 

137 The second significant moderating factor is described as socio-economic 

issues.  Department files indicated financial difficulties in the past.  

However, Dr Swinburne notes that TPW has stable employment and 

consequently ‘the ongoing influence of this risk factor is likely to be 

reduced.’ 

138 The third moderating factor is TRV’s hearing disability. Dr Swinburne 

notes that TRV said her disability prevented her from adequately 

supervising the children at night and the children taking on adult roles.  Dr 

Swinburne notes that the presence of TPW in the family home and the use 

of adaptive parenting equipment would reduce the impact of her disability 

on parenting capacity in the future. 
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139 The fourth moderating factor is mental health issues.  Dr Swinburne 

concluded that these had impacted on TRV’s capacity to care for her 

children and that she currently presents with PTSD in the context of 

complex trauma.  Dr Swinburne notes that while she still presents with 

PTSD and mild anxiety, there is no evidence of acute clinical depression 

and that this indicates future risk of acute and severe mental health issues as 

low. 

Secondly:  Capacity to accept partial responsibility for past acts of 

damage and a willingness to change  

140 Dr Swinburne concludes that TRV has ‘displayed a minimal capacity to 

take any responsibility for her contribution to the harm experienced by her 

children’.
66

  She remains fixed on the faults of others and denies or 

minimises past difficulties or challenges.  Her scores in relation to 

psychometric testing noted an underreporting or minimisation of parenting 

stress and challenges.  Dr Swinburne concludes that her difficulty in 

accepting partial responsibility and to acknowledge parenting challenges is 

likely to remain an ongoing risk factor if future child protection concerns 

arise. 

Thirdly:  TRV’s state of mind in relation to her family of origin  

141 Dr Swinburne refers to two significant consequences associated with TRV’s 

childhood trauma. 

142 First, TRV’s state of mind in relation to the trauma that she suffered as a 

child, remains unresolved and consequently this remains a risk factor. 

143 Secondly, TRV’s state of mind in relation to her attachment relationships 

with each of her children, differed greatly and at times were severe in 

nature.  In her account of the Adult Attachment Interview with TRV, Dr 

Swinburne describes a number of troubling features,
67

 for instance: 

TRV’s content and discourse was incoherent at times, violating 
quantity, relation and manner.  At times she gave long epilogues, and 
at other times provided minimal information. [TRV] often strayed 

from the question with her responses frequently being tangential… 

There were gross violations with quality when comparing [TRV’s] 

narrative to other sources of information… 

She also displayed difficulties in reflective functioning, which were 
most evident when asked to consider what may have contributed to 

her children’s behaviours…68  

Her narrative was extremely anxious/preoccupied in relation to [her 

daughter] and extremely dismissive in relation to [her second, third 
and fourth sons].  [TRV] was unable to demonstrate any 
understanding of, or empathy for, [her second son].  [TRV’s] content 
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suggested that [her second son] most likely triggered her previous and 
ongoing experiences of violent perpetrators (during childhood and 
from [her ex-husband]) whereas [her daughter] appeared to trigger her 

experiences as a victim of abuse, seeing herself in [her daughter], 
leading to an over identification with her daughter.69  

144 Dr Swinburne also noted that TRV’s current relationship is supportive with 

no evidence of abuse.  Furthermore, her narrative suggested that her early 

attachments with her eldest and youngest sons… ‘had a greater level of 

security, indicating that she has some capacity for forming healthy 

attachments in the absence of partner violence.’
70

 

Fourthly:  Ability to reflect upon, understand and have empathy for a 

child’s behaviour  

145 Dr Swinburne concludes that TRV demonstrated little capacity to 

understand and empathise with the experiences of her second, third and 

fourth sons and that this was also reflected in her inability to maintain 

contact with these children in the face of her perceived rejection by them.  

This was attributed to her own traumatic childhood and ongoing partner 

violence when she was living with her husband.  Dr Swinburne notes that, 

while there remains a risk of ongoing insight and lack of empathy, this risk 

is greatly reduced given her current relationship with TPW, who appeared 

to show a level of empathy and understanding for the childrens’ behaviour. 

Dr Swinburne further notes that ‘it is likely that he would continue to 

enhance and strengthen TRV’s capacity to develop insight into the 

experiences of a child, if parent-child difficulties arose in future’.
71

 

Fifthly:  TRV’s capacity to engage with and benefit from support 

services 

146 Dr Swinburne describes TRV’s past incapacity to engage with support 

services as a significant risk factor. Reference was made to a Childrens’ 

Court Clinic report which identified issues of limited trust.  Dr Swinburne 

notes the ongoing counselling with Ms Hanson and finds this to be a 

‘significant protective factor’ and that if child protection issues arose in the 

future, the risk of her disengaging from counselling has decreased.
72

 

Sixthly:  Inter-parent relationship  

147 Dr Swinburne includes under this category:  communication skills, conflict 

resolution skills, tolerance of differences and source of support/stress.  Dr 

Swinburne notes that Applicants’ current relationship has survived 

significance stressors, and that they have demonstrated ‘high stickability 

and commitment’ suggesting that their relationship is a source of strength 

which would most likely endure future stress and challenges.
73
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Seventhly:  Unresolved grief and loss  

148 Dr Swinburne refers to the unresolved grief and loss experienced by both 

Applicants following the death of their daughter and notes that this can 

impact on a parent’s capacity to bond with the future child and respond to 

their unique needs.  It is noted that access to counselling would assist if 

these issues were triggered by the birth of a future child. 

ANALYSIS 

149 The Tribunal has read and considered all of the material comprised in the s 

49 Statement and the Tribunal Book as well as the oral evidence of the 

Applicants given at the Hearing.  

150 The reasons for decision by the Panel have been set out above in some 

detail as well as a synopsis of the findings made by Dr Swinburne.  The 

Panel endorsed the opinions of both Dr Ho and Dr Swinburne, which also 

served to reinforce the observations made by the Panel.  

151 The Tribunal now turns to the review of the Panel’s decision, applying the 

relevant statutory tests and guiding principles in the ART Act and 

applicable Guidelines set out in the VRLC Report.  In the final analysis, to 

overturn the Panel’s decision, the Tribunal must be satisfied that the 

presumption against treatment is rebutted and that the proposed ART is for 

a therapeutic goal; and is consistent with the best interests of a child and the 

welfare and interest of a child to be born as a result of such ART. 

Identified Risks as a Barrier to ART 

152 It appears from their decision that the Panel placed considerable weight on 

the report of Dr Swinburne.  In the Tribunal’s view, such reliance was 

appropriate having regard to Dr Swinburne’s qualifications and experience; 

and the comprehensive manner in which she conducted her assessment. The 

Tribunal also places significant weight on her findings and conclusions. 

153 The Tribunal must consider to what extent the following identified risk 

factors remain real and significant or reduced by moderating factors.  

154 First, there is a long history of substantiated concerns recorded in the 

Department’s files, which encompass:  imposing adult responsibilities upon 

children; physical and emotional abuse; medical and environmental neglect; 

and exposure to family violence.  Significantly, most of the substantiated 

concerns post-date TRV’s separation from her former partner. 

155 Even allowing for a degree of overzealous attention on the part of the 

Department, the nature and extent of the reports, which have also originated 

from the childrens’ school and attention from police, are serious and 

consistent.  Dr Swinburne and the Panel regarded this history as a 

significant risk.  For reasons further developed below, the Tribunal does not 

consider that this risk has been appreciably reduced.  In particular, there has 

been no period when either Applicant, whether individually or together, has 
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demonstrated a consistent capacity to manage conflict or challenging 

behaviour in a constructive manner.  

156 Secondly, TRV has demonstrated significant reluctance or refusal to accept 

any responsibility for past harm experienced by her children.  Coupled with 

this factor is an apparent inability to acknowledge parenting challenges.   

The Tribunal considers this to be a particularly significant and ongoing risk 

factor. 

157 The assessments of Dr Ho, Dr Swinburne and the Panel all confirm a lack 

of insight into the demands of parenting a new child. Similarly, in her 

evidence to the Tribunal, TRV did not acknowledge that this would involve 

any challenges, even though there is evidence of her physical disability and 

some evidence of ongoing psychological disorder in the nature of post-

traumatic stress, associated with the death of her last child.  Compounding 

this circumstance, is the abiding distrust of the Department and other 

support services, expressed by TRV.  

158 It therefore appeared to the Tribunal that the risks associated with 

acceptance of responsibility and openness to change; the risk of her current 

parenting; and her recent trauma; gave rise to very real risks impacting the 

welfare of a child to be born. 

159 Thirdly, Dr Swinburne, in particular, explores in some detail the adverse 

impact upon TRV’s state of mind in relation to her family and childhood 

and marital trauma.  In the Tribunal’s view, and consistent with expert 

opinions, such experiences have seriously compromised TRV’s coping 

strategies generally and her parenting skills in particular, in times of 

conflict or other difficulties.  There is consistent evidence of TRV’s 

propensity to withdraw in times of excess stress, such as removing her 

hearing aids and making herself unavailable to deal with the childrens’ 

demands or unruly behaviour.  In the Tribunal’s view, this history 

constitutes a continuing and significant risk factor. 

160 Fourthly, TRV has consistently demonstrated a lack of insight in relation 

to the experiences of her children and an inability to reflect upon, 

understand and have empathy for a child’s behaviour.  This characteristic is 

particularly apparent in relation to her second son but has also been 

apparent in regard to her third and fourth sons.  Significantly, TRV now has 

no contact with her four older children. 

161 Dr Swinburne again provides a compelling analysis, by reference to TRV’s 

past physical and sexual abuse, of the way in which TRV has tended to 

align herself against the older boys on the one hand while identifying with 

her daughter on the other.  

162 In the Tribunal’s view, TRV’s lack of insight as described in the expert 

opinions was also apparent in answers before the Tribunal and remains a 

continuing and significant risk factor. 
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163 Fifthly, TRV has not been engaged with support services for approximately 

three years and continues to perceive the Department as responsible for 

much which has gone wrong in her life.  TRV has also been dismissive of 

the various reports from the Department over many years, claiming that 

they were incorrect or exaggerated.  

164 It is not necessary for the Tribunal to be satisfied as to the accuracy of 

everything reported in the Department files.  However, the Tribunal does 

have regard to the substantiated claims and the consistent nature of 

concerns raised.  Furthermore, the protection orders were made by the 

Childrens’ Court after investigation and, accordingly, were subject to that 

independent scrutiny. 

165 The Tribunal notes that the recommendations made by Dr Ho recognised 

the range of support services which could help TRV address some 

fundamental and unresolved psychological issues as well as provide 

ongoing support and instruction in relation to managing her family.  There 

was no evidence that TRV has followed any of these detailed 

recommendations, apart from her six-weekly consultations with Ms 

Hanson.  Consequently, in the Tribunal’s view, TRV’s failure to engage 

constructively with the Department and other support services constitutes a 

continuing and significant risk factor. 

166 Sixthly, the expert opinions both discuss in some detail significant 

unresolved grief and loss issues for both Applicants following the untimely 

death of their daughter.  

167 Seventhly, the Applicants report a committed relationship which has now 

endured for approximately six years.  In the Tribunal’s view, there are some 

troubling features to this relationship, in the context of the current 

application: 

a. At no stage have the Applicants lived together as domestic partners. 

The explanations given by the Applicants, varied according to the 

timeframe.  Early in their relationship, TPW apparently chose to 

remain in the marital home by reason of unresolved conflict in regard 

to his children.  Since TPW separated from his wife and particularly 

since her recent death, the reason for the parties continuing to live 

separately appears to have more to do with possible consequences for 

TRV’s pension and other benefits.  In the Tribunal’s view, the 

explanations given by the Applicants were somewhat confusing and 

unconvincing; 

b. TPW also appeared to have significant issues in his life relating to his 

former wife and current children.  It remains unclear at this stage the 

extent to which such unresolved issues in TPW’s life may detract 

from his ability to support TRV and provide a positive minimising 

impact on the identified risk factors; 
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c. The Applicants were in a relationship during the period when the 

Department was concerned that inadequate medical care was being 

provided to the children and that they were showing signs of neglect;  

d. It is not clear whether the relationship of TPW as father of the 

deceased daughter was known to the other children of TRV or to 

TPW’s family.  In any event, there is no evidence as to what if any 

role TPW performed in the parenting of their daughter or any other 

children at TRV’s home at that time;  

e. TPW did not demonstrate the capacity or ability to look after TRV’s 

children when TRV was unable to do so and they were removed from 

her care.  In the Tribunal’s view, TPW’s apparent lack of involvement 

at these critical times has not been explained; and 

f. TPW also has unresolved grief issues in relation to his deceased 

daughter; and also in relation to his absences during the upbringing of 

his own children.   

168 Without the consistent live in support of TPW or other forms of support and 

with the necessary demands of a child to be born, there is a real risk that 

TRV’s other children at home may not receive the support they require, 

jeopardising the stability of the environment for a child to be born and 

therefore posing a real risk to that child. 

169 The Tribunal acknowledges that both Dr Swinburne and the Panel were of 

the view that TPW was a positive influence within the Applicants’ 

relationship.  Dr Swinburne also assessed TPW as having some appropriate 

insight into the challenges and difficulties presented by TRV’s children.  

Significantly, there has been no suggestion of domestic violence; and by his 

own report TPW is, and has always been, gainfully employed.   

170 However, in the Tribunal’s view, taking all of the above matters into 

account and consistent with the findings of the Panel, there is insufficient 

evidence at this stage of actual and effective moderation of the risk factors 

through the presence of TPW in TRV’s life.  In particular, the Applicants 

have not yet established a home together as a couple, where they share all 

domestic responsibilities for the household and children in the context of a 

stable and established family relationship. 

CONCLUSION 

171 The Tribunal acknowledges that there is no issue in this case that the 

proposed treatment procedure is for a therapeutic goal.  The Tribunal also 

accepts that a refusal to access treatment may have a negative impact upon 

TRV and TPW.  However, the paramount consideration is the best interests 

of a child to be born.  

172 In the Tribunal’s view, having regard to the factors listed above, there are 

significant and continuing risks to the welfare and interests of a child to be 

born to the Applicants by means of ART and at this stage the Tribunal 
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cannot be satisfied that it is in the best interests of a child to be born for 

such treatment procedure to be made available.  

173 Accordingly, the Tribunal is satisfied that there is currently a barrier to 

treatment and consequently the treatment may not proceed.  

174 The Tribunal affirms the decision of the Panel dated 30 March 2015. 
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