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REASONS 

Overview 

1 OMU and RGJ, aged 33 and 30 respectively, have been in relationship for 

almost 14 years. They married in 2008. RGJ has a medical condition, 

Polycystic Ovarian Syndrome.  RGJ and her husband OMU want the 

chance to use IVF treatment to have a baby.   

2 OMU has been convicted of a violence offence – threatening to inflict 

serious injury.   

3 That conviction triggered a presumption against treatment under the 

Assisted Reproductive Treatment Act 2008 (Vic) (the ART Act), which 

regulates the use of and access to assisted reproductive treatment and 

artificial insemination in Victoria. 

4 Because there is a presumption against treatment, RGJ may not receive IVF 

treatment unless the Patient Review Panel (the Panel), or the Victorian 

Civil and Administrative Tribunal (VCAT) on review, decides that there is 

no barrier to treatment. 

5 This case is RGJ and OMU’s application to VCAT for a review of the 

Panel’s decision on 6 June 2017 that there is barrier to treatment and the 

treatment may not proceed. 

6 The parties were represented by counsel: Ms Isobel for RGJ and OMU; Ms 

Evans for the Panel; and Ms Davidson for the Department of Health and 

Human Services (the DHHS). The Panel adopted the Hardiman approach 

and did not cross-examine witnesses,
1
 whereas the DHHS appeared in the 

role of contradictor, but did not call witnesses.   

7 Like the Panel, in making our decision under the ART Act we must have 

regard to the principle that the welfare and interests of the child to be born 

are paramount.  This means that no matter how much a person wants to 

have a child or how much of a positive difference it would make to their 

life, we must put the welfare and interests of the potential child to be born 

first. 

8 We must also be satisfied that allowing treatment is consistent with the best 

interests of the child who would be born.  

9 That, in turn, requires us to recognise on the evidence before us any 

potential identifiable and established risk factors, as supported by research 

and expertise in the field of assessing the risk of harm to children.  

 
1
  The Hardiman principle concerns the degree to which certain administrative decision makers can 

act as contradictors in proceedings challenging their decisions. R v Australian Broadcasting 

Tribunal; Ex parte Hardiman (1980) 144 CLR 13. 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/VCAT/2018/1235


 

VCAT Reference No H143/2017 Page 4 of 48 
 
 

 

10 We must then decide whether those identified potential risk factors present 

a real risk of harm when applied to all the circumstances in this individual 

case.  Harm includes physical, sexual or emotional abuse and neglect. 

11 If we decide that they do present a real risk of harm in the circumstances of 

this case, then we must determine that a barrier to treatment exists. 

12 We are assessing the risk of harm to a child who has not yet been born.  The 

Act requires us to do so having regard to research and disciplinary expertise 

in the child protection field.  

13 In that field there is a substantial body of research about the family, 

parental, social and environmental factors that are potential risk factors for 

a child.  Involvement in criminal behaviour is one of those factors but we 

must consider whether there are other potential risk factors present here. 

There are also recognised and established protective factors which, if 

present, we must consider.  

14 Although there are some protective factors present here, there are multiple 

potential risk factors present which outweigh them and in all the 

circumstances present a real risk of harm. For the detailed reasons that 

follow, we have decided that in this case, allowing treatment is not 

consistent with the best interests of the child who would be born.  

15 We are not making a value judgment about RGJ and OMU as people or as 

potential parents. By our decision we are not predicting that a child born to 

RGJ and OMU would be harmed.  

16 We emphasise, as the research does, that it is essential to keep in mind that, 

while certain risk factors may exist among families where child abuse and 

neglect occur, the presence of those factors does not necessarily lead to 

child abuse and neglect.  Conversely the presence of protective factors does 

not necessarily mean that a child will not experience harm.   

17 Nevertheless, the ART Act requires us to make what is effectively a child 

protection risk assessment in advance of a child being created, put the 

welfare and interests of the potential child first, and be satisfied that 

allowing treatment to proceed is consistent with the best interests of the 

child who would be born. 

What is VCAT’s role on review? 

18 Review by VCAT is merits review, not judicial review.  We are not 

reviewing the way in which the Panel made their decision or the reasons 

why they made their decision. Contrary to a submission made on behalf of 

the applicants, it is not our role to decide whether the Panel ensured 

procedural fairness.  Nor is it our role to examine the decision and decide 

whether the Panel applied the correct test or gave the right weight to 

relevant factors. 

19 Our role on review is to stand in the shoes of the original decision-maker 

and make a fresh decision under the ART Act based on all the evidence 
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before us.  The Panel’s decision and the evidence before the Panel are part 

of the material before us but we may consider additional evidence and 

submissions.  Like the Panel we must have regard to the guiding principles 

in s 5 of the Act and the requirements of s 15.  We must apply the correct 

test and make the correct or preferable decision but it is not our role to 

decide whether the Panel did so.
2
 

20 The case before us had several important differences to the case before the 

Panel.  RGJ and OMU had legal representation. They made formal witness 

statements.  We had the benefit of additional police and medical records 

and evidence from a family member and a friend. As examples: 

 Because of the additional police records and medical records, 

consideration of family conflict and violence as a potential risk factor 

assumed greater importance at the hearing before us than it had before 

the Panel, as did OMU’s mental health.   

 Because OMU had found work, parental unemployment as a risk 

factor assumed less importance.   

 We heard favourable evidence of the role that RGJ and OMU play in 

their godchildren’s lives and care.   

 We had the benefit of expert evidence about the nature and impacts of 

family violence, and the risks during pregnancy and early childhood. 

 A psychiatric report and assessment of risk that was before the Board 

had less weight before us because the psychiatrist did not have 

important additional information about police call outs and OMU’s 

mental health history; and made her report before a relatively serious 

incident in February 2017.   

21 We have all the powers under the ART Act that the Panel had, including 

power to decide that there is no barrier to treatment but impose conditions.
3
  

We also have the powers given to us in ss 51 and 51A of the Victorian Civil 

and Administrative Tribunal Act 1998 (Vic).  We may affirm the Panel’s 

decision that there is a barrier to treatment, vary the decision, set it aside 

and make another decision in substitution, remit it to the Panel to reconsider 

it with directions or recommendations; or invite the Panel to re-consider it. 

Legal Framework 

22 The ART Act regulates the use of assisted reproductive technology and 

artificial insemination procedures (other than self-insemination) (treatment 

procedures).
4
 

23 As well as restrictions to do with consent and medical issues, the ART Act 

does not allow a woman to access treatment procedures if a presumption 

 
2
  PQ v Patient Review Panel [2012] VCAT 291 at [5] and the cases cited there. 

3
  S 91(3). 

4
  Section 1 sets out the main purposes. 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/VCAT/2018/1235


 

VCAT Reference No H143/2017 Page 6 of 48 
 
 

 

against treatment applies, unless the Panel has decided there is no barrier to 

the woman undergoing a procedure. 

24 A presumption against treatment arises in three situations,
5
 one of which 

applies here: 

 A criminal record check shows that charges for certain sexual offences 

have been proven against a woman or her partner (not relevant here).
6
 

 A criminal record check shows that charges for certain ‘violent’ 

offences have been proven against a woman or her partner (in this 

case OMU has been found guilty of two charges of ‘threat to inflict 

serious injury’
7
). 

 A child protection check shows that a child protection order has been 

made removing a child from the custody or guardianship of the 

woman or her partner (not relevant here).
8
 

25 A person may apply to the Panel for a review if a presumption against 

treatment applies. A person may also apply to the Panel for a review if a 

registered ART provider or a doctor has refused to carry out a treatment 

procedure because they reasonably believe that a child that may be born as 

a result would be at risk of abuse or neglect.
9
   

26 In deciding the application for review, the Panel, and the Tribunal on 

review, must have regard to the guiding principles set out in s 5 of the ART 

Act; and whether carrying out the treatment is for a therapeutic goal (not in 

issue here) and is consistent with the best interests of a child who would be 

born because of the treatment procedure.
10

 

27 The guiding principles in s 5 are: 

 The welfare and interests of persons born or to be born as a result of 

treatment procedures are paramount. 

 At no time should the use of treatment procedures be for the purpose 

of exploiting, in trade or otherwise: 

o the reproductive capabilities of men and women or 

o children born as a result of treatment procedures. 

 Children born as a result of the use of donated gametes have a right to 

information about their genetic parents. 

 
5
  Section 14(1)(a)(i) & (ii) and (1)(b).  

6
  Patient Review Panel v ABY and ABZ [2012] VSCA 264 and CPA v Patient Review Panel [2016] 

VCAT 1555 concerned this situation. 
7
  Which is an offence referred to in clause 2 of Schedule 1 to the Sentencing Act 1991 and therefore 

within s 14(1)(a)(ii). 
8
  TRV v Department of Health and Human Services [2015] VCAT 1188 concerned this situation. 

9
  Section 15. PQ v Patient Review Panel [2012] VCAT 291 was about the latter. See s 85 for the 

other functions of the Patient Review Panel. 
10

  Section 15. 
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 The health and well-being of persons undergoing treatment procedures 

must be protected at all times. 

 Persons seeking to undergo treatment must not be discriminated 

against on the basis of their sexual orientation, marital status or 

religion. 

28 Parliament prefaced the guiding principles with an express statement of 

intention: 

It is Parliament’s intention that the following principles be given 
effect in administering this Act, carrying out functions under this Act, 

and in the carrying out of activities regulated by this Act. 

29 The ART Act does not define ‘best interests of a child’ or ‘welfare and 

interests of persons born’. However, the Court of Appeal in the leading 
case of Patient Review Panel v ABY and ABZ [2012] VSCA 264 (ABY) 

decided that those expressions: 

…require an evaluation of any identifiable and established risk factors 
to the child to be born (including, but not limited to, risk factors 

relating to the matter which gave rise to the presumption against 
treatment and whether the matter which gave rise to the presumption 

against treatment creates a risk of harm to the child to be born). 

30 When the Panel hears a case involving a presumption against treatment, it 

must be constituted by the Chairperson, the Deputy Chairperson and 3 other 

members, at least one of whom must have expertise in child protection 

matters.
11

 

31 The provisions we have referred to, and two out of the five guiding 

principles, have a child protection focus.  Of the five guiding principles, the 

welfare and interests of the person born or to be born is paramount. 

32 Clearly, the ART Act applies restrictions on those who need to access 

treatment procedures to have a child, that are not imposed on those who are 

able to conceive a child naturally.   

33 This is a decision that Parliament made after considering the March 2007 

report of the Victorian Law Reform Commission, Assisted Reproductive 

Technology and Adoption (the VLRC Report). 

34 In ABY, the Court of Appeal observed that the VLRC Report provides 

guidance as to the way the ART Act is intended to function – and the 

relevant provisions of the ART Act ‘plainly adopt the relevant parts and 

related recommendations of the VLRC’.
12

 

35 As the Court of Appeal noted, the VLRC rejected an approach where 

assisted persons were treated the same as those conceiving naturally.  It 

 
11

  Section 83 (3).  When the Tribunal hears a review of a Panel decision, it must be constituted by at 

least three members, at least one of whom is a woman: VCAT Act Schedule 1 s 4B. 
12

  Patient Review Panel v ABY and ABZ [2012] VSCA 264 (Warren CJ, Tate JA and Beach AJA) at 

[51] (ABY). 
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disagreed with the view expressed to it that it would be unfair to apply 

restrictions that do not apply to those conceiving naturally and that if there 

is a risk of harm after they are born an application can be made for a child 

protection order, commenting: 

Assisted reproduction is regulated and supported by the state and we 
therefore believe that the state has a responsibility to identify cases 
where there is an unacceptable risk of harm.13 

36 Further relevant observations are apparent from the following extract: 

There is little discussion in the VLRC report as to what ‘the best 
interests’ of a child might consist of but the VLRC report equates the 

expression ‘best interests of a child’ with ‘welfare’, ‘welfare and 
interests’, best interests’ and ‘health and well-being’.14 

When referring to the type of harm a child might suffer the VLRC did 

not limit itself to research as to physical or sexual abuse but also 
examined harm such as emotional abuse and neglect.  Thus the Panel 

is correct in submitting that a broad enquiry is appropriate.15 

The repeated focus of the VLRC on ‘identifiable and established risk 
factors’ and ‘objective and verifiable risk factors’ provides the best 

guidance as to what the Act envisages the decision-maker must 
consider when examining the best interests of a child in relation to an 

application under s 15(1)(a).16 

The matters giving rise to the presumption against treatment were 
targeted as identifiable and established risk factors to children by the 

VLRC.17 However, we do not accept the Tribunal’s finding that in any 
given case, identifiable and established risk factors are limited to those 

types of matters that give rise to a presumption against treatment. The 
VLRC report also made reference to persons or couples ‘who may 
have a physical or psychiatric illness, an intellectual disability, or 

some other problem that raises a doctor’s concern about their capacity 
to care for a child.18  The VLRC report mentioned these, and possibly 
other factors, that might be identified by a doctor as posing a risk to 

the health and well-being of a child.  The VLRC report made 
reference to these factors.  It was noted that such persons may be 

excellent parents but should doubt arise ‘there should be a process for 
decision-making which allows proper assessment of the risk’.19 Such a 
process should be transparent, procedurally fair, consistent and rely on 

‘disciplinary expertise in assessing risks’ as opposed to ‘medical 

 
13

  Report 64, referred to in ABY at [54]. 
14

  [88]. 
15

  [89]. 
16

  [93]. 
17

  The VLRC stated that ‘We firmly believe the assessment of the best interests o f children should be 

based on objective and verifiable risk factors.  People convicted of sexual or violent offences or 

who have previously had a child removed from their care should not be able to receive treatment 

unless an independent review panel is satisfied that a future child would not be at risk of harm.’ 

Report 6, ABY [57]. 
18

  Report, 62. [94]. 
19

  Report, 62. [94]. 
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factors or personal value judgments’ to avoid discriminatory 
assumptions.20  The VLRC report referred to the ‘substantial body of 
research on the parental factors which place children at risk of 

harm.’21 

37 In ABY, the Court of Appeal held that when deciding whether there is a 

barrier to treatment the inquiry is not limited to considering the particular 

factor that created the presumption.
22

  A broader test is required:
23

  

The broader test does not mean that the Panel is required in every case 

to examine the overall parental capacity of the applicant and/or their 
partner (if any). The test will require the Panel to be satisfied that 
granting treatment will be in the best interests of any child to be born 

as a result of the treatment. This decision will be based on all the 
evidence that comes before it, including any evidence of factors 

potentially adverse to the well-being or best interests of the child that 
is not directly related to the initial obstruction to treatment.  A 
consideration of what constitutes the best interests of a child could 

include the physical, sexual, emotional and developmental well-being 
of a child. The part of the decision which pertains to considering the 

best interests of the child will first involve recognising, on the 
evidence before the decision-maker, any potential identifiable and 
established risk factors as supported by research and expertise in the 

field. Secondly, it must be decided either that these factors present a 
real risk of harm when applied to all of the circumstances in an 

individual case, and therefore a barrier to treatment arises, or that they 
do not, and therefore no barrier exists insofar as ss 15(b)(ii) and 5(a) 
are concerned.’ 

38 We agree that the above describes our task in this case, and that the 

expressions ‘best interests of a child’ or ‘welfare and interests of persons 

born’: 

…require an evaluation of any identifiable and established risk factors 
to the child to be born (including, but not limited to, risk factors 
relating to the matter which gave rise to the presumption against 

treatment and whether the matter which gave rise to the presumption 
against treatment creates a risk of harm to the child to be born.24 

39 We are assessing risk of harm not ideal parenting.  As the Court of Appeal 

observed, the best interests of the child do not equate to ‘the best parenting 

possible’ or some other ideal standard: 

Common sense and experience dictate that no person can have a 
perfect childhood and no person is capable of proving that they would 
be a perfect parent. 

 
20

  Report, 62. [94]. 
21

  Report, 63. [94]. 
22

  Report, [45], [78]- [79], [94]. 
23

  [117]. 
24

  [118]. 
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40 Finally, we note that the Court of Appeal made it clear that a comparison is 

not to be made between a child’s quality and condition of life and well-

being (even if ultimately the subject of a child protection order) and not 

existing.
25

  

Review of research  

41 The material before the Panel included academic and other resources which 

discussed risk and protective factors for children.
26

  There was no dispute 

between the parties those materials were relevant and appropriate bases for 

our discussion of the factors which may place a child at risk, factors which 

may mitigate those risks and factors which may protect a child.   

42 The material made it plain, and the parties agreed, any such assessment 

cannot turn on one risk factor alone but must take account of the range of 

factors, both positive and negative.  Risk assessment is a dynamic process 

given people and situations change over time.   

43 The Australian Institute of Family Studies publication ‘Risk and protective 

factors for child abuse and neglect’ ‘(AIFS 2013)
27

 said: 

It is essential to keep in mind that while certain risk factors may 

exist among families where child abuse and neglect occurs, this 

does not mean that the presence of these factors necessarily leads 

to child abuse and neglect.  In other words, the presence of one or 

more risk factors does not necessarily result in child abuse and 
neglect, just as the presence of protective factors does not guarantee 
that children will be kept safe . . . Child maltreatment occurs in a 

minority of families, and most people, even those experiencing many 
risk factors, do not abuse or neglect their children.  Indeed, 

substantiated cases of child maltreatment can also occur in families 
that experience none of the commonly associated risk factors (author’s 
emphasis – references omitted). 

44 Important terms for this discussion are: risk, risk factor, cumulative risk, 

protective factor, cumulative protection and resilience.  In this context:  

 Child abuse and neglect consists of any acts of commission or 

omission by a parent, caregiver or other adult that results in harm, 

potential for harm, or the threat of harm to a child even if the harm is 

unintentional.  Child abuse can be in the form of physical abuse, 

 
25

  ABY [85]. 
26

  Ann S Masten & Margaret O’Dougherty Wright (1998) Cumulative Risk and Protection Models of 

Child Maltreatment, Journal of Aggression, Maltreatment & Trauma (Section 49 statement, tab 

43); Australian Institute of Family Studies publication ‘Risk and protective factors for child abuse 

and neglect’ March 2013 (Section 49 statement, tab 44); Victorian Government Department of 

Human Services Cumulative Harm – Best interests case practice model – Specialist practice 

resource, 2012, written by Dr Leah Bromfield and Robyn Miller (Section 49 statement, tab 45); 

Perry BD, Pollard R Homeostasis, Stress, Trauma and Adaptation – A Neurodevelopmental View 

of Childhood Trauma, 1998 (Section 49 statement, tab 46); and Professor Cathy Humphreys 

presentation 24 March 2015, Responding to the needs of children living with family violence 

(Section 49 statement, tab 47). 
27

  Section 49 Materials, tab 44. 
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sexual abuse, emotional abuse, neglect and witnessing domestic 

violence. 

 Risk is understood to refer to an elevated probability of an undesirable 

outcome. 

 A risk factor is a measurable characteristic of individuals that 

heightens the probability of a worse outcome in the future for groups 

of individuals who share the risk factor or who have more of the risk 

variable than a comparison group who do not have the risk factor or 

have less of the risk variable.  When combined with limited protective 

factors, these increase the probability of children experiencing child 

abuse or neglect. 

 Cumulative risk is risk status compounded by (a) the presence of 

multiple risk factors, (b) multiple occurrences of the same risk factor, 

or (c) the accumulating effects of ongoing risk or adversity. 

 Protective factor is a term which correlates with resilience and may 

reflect preventative or ameliorative influences or refer to a positive  

moderator of risk or adversity. 

 Cumulative protection is the presence of multiple protective factors in 

an individuals’ life either within or across time.  

 Resilience is understood to mean successful adaptation or 

development during or following adverse conditions that challenge or 

threaten adaptive functioning or healthy development.
28

 

45 The research indicates that, to assess the risk of maltreatment of a child, it is 

necessary to identify individual risk factors and then assess the complex 

interplay of multiple risk factors to understand the cumulative risk to the 

child balanced against protective factors.  Risk factors may interact and 

their effects may be magnified when they co-occur or ‘pile-up’.  One must 

take account of the complexity of human behaviour and development and 

the fact that people and situations change over time.  Some factors may be 

protective in one situation but a risk in another – compliance with adult 

requests is adaptive in a classroom or a healthy home environment but may 

make a child vulnerable to an exploitative or abusive adult.  Outcomes are 

better predicted by multiple-risk indicators than by single-risk factors.  

Within a maltreated group, child outcomes vary in ways that suggest the 

influence of other risks, vulnerabilities and protective factors.
29

 

46 A 2012 specialist practice resource on cumulative harm published by the 

Victorian Department of Human Services (the DHS),
30

 described 

cumulative harm as referring to the effects of multiple adverse or harmful 

circumstances and events in a child’s life.  It said the unremitting daily 

impact of these experiences on the child can be profound and diminish a 
 
28

  Masten & O’Dougherty and AIFS 2013 publication. 
29

  Masten & O’Dougherty. 
30

  Victorian Government DHS publication.  
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child’s sense of safety, stability and wellbeing.  The authors explained that 

the harm may be caused by an accumulation of a single recurring adverse 

circumstance (such as unrelenting low-level care) or by multiple 

circumstances or events (such as persistent verbal abuse and denigration, 

inconsistent or harsh discipline and/or exposure to family violence).  The 

authors said research shows cumulative harm impacts on children’s early 

brain development and attachment.   

47 They described how disruptions to brain development in early life may alter 

later development of other areas of the brain.  Researchers refer to ‘toxic 

stress’ being the result of prolonged activation of stress management 

systems in the absence of support.  Such stress prompts a ‘cascade of 

neurochemical changes’ to assist in surviving the stressful circumstances or 

event.  When that stress is prolonged, the brain’s architecture and stress 

management systems can be disrupted leading to hypersensitivity and over 

activity.   

Children who have experienced toxic stress or severe disruptions to 
early brain development may find it difficult to regulate their own 
behaviour emotional reactions.  Toxic stress may sensitise children to 

further stress, lead to heightened activity levels and affect future 
learning and concentration.  

48 The DHS authors further explained human attachment relationships aim to 

ensure a child feels a secure bond with their caregiver to learn and explore 

the social and physical world.  Babies and young infants exposed to 

cumulative harm are more likely to experience insecure or disorganised 

attachment problems with their primary caregiver.  For children with a 

disorganised attachment, the parent/caregiver who should be the primary 

source of safety and protection can become a source of danger or harm or 

be overwhelmed themselves, leaving the child in ‘irresolveable conflict’.  

The authors said: 

Without the security and support from a primary caregiver, babies and 
infants may find it difficult to trust others when in distress, which may 
lead to persistent experiences of anxiety and anger. 

49 Another academic article before us,
31

 dealt in detail with the impact of 

traumatic experiences on children’s development and functioning.  It is not 

necessary to summarise the detail of the developmental neurobiology which 

underpinned its findings.  What was clear was that in the first three years of 

life, a child’s brain reaches 90% of its adult size even though the child’s 

body is only about 18% of the adult body size.  The consequence is that ‘by 

shaping the developing brain, experiences of childhood define the adult’ .  

The article explained that childhood trauma can lead to post traumatic stress 

disorders (PTSD) of various kinds and lead to, amongst other things, a 

tendency to either display a hyperarousal fight or flight response to future 

stress or trauma or to dissociate. These patterns of behaviour can continue 

 
31

  Perry and Pollard. 
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through later childhood and adulthood and may take a range of forms 

including anxious, threatening or ‘out of control’ behaviour, substance 

abuse and dependence and depression, anxiety and dissociative disorders.  

50 We also had before us an expert report prepared by Professor T Beaton, 

Chief Practitioner and Director, Office of Professional Practice, Department 

of Health and Human Services, on risks to children arising from family 

violence.   

51 Professor Beaton’s report did not provide an opinion regarding whether 

there was family violence present in OMU and RGJ’s relationship or on 

whether family violence would have any impact on any child born to them 

through assisted reproduction.  All parties accepted Professor Beaton’s 

expertise and her report was admitted into evidence without her being 

required for cross examination.
 
   

52 Before going to Professor Beaton’s report, it is helpful to identify what we 

understand to be meant by the term ‘family violence’.   

53 The term is defined in s 5(1) of the Family Violence Protection Act 2008  

(Vic) (the Family Violence Act) to be: 

(a) behaviour by a person towards a family member of that person if that 
behaviour –  

(i) is physically or sexually abusive; or  

(ii) is emotionally or psychologically abusive; or  

(iii) is economically abusive; or  

(iv) is threatening; or   

(v) is coercive; or  

(vi) in any other way controls or dominates the family member and 

causes that family member to feel fear for the safety or 
wellbeing of that family member or another person; or  

(b) behaviour by a person that causes a child to hear or witness, or 
otherwise be exposed to the effects of, behaviour referred to in 
paragraph (a). 

54 The Family Violence Act includes the following examples to assist in 

understanding the definition as it relates to children.   

The following behaviour may constitute a child hearing, witnessing or 
otherwise being exposed to the effects of behaviour referred to in 

paragraph (a) -  

• overhearing threats of physical abuse by one family member 
towards another family member; 

• seeing or hearing an assault of a family member by another family 
member; 

• comforting or providing assistance to a family member who has 
been physically abused by another family member; 
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• cleaning up a site after a family member has intentionally damaged 
another family member's property; 

• being present when police officers attend an incident involving 

physical abuse of a family member by another family member. 

55 Section 5(2) sets out specific behaviour which is included in the meaning of 

‘family violence’.  Relevant here are the following: 

(a) assaulting or causing personal injury to a family member or 

threatening to do so; 

(b) . . .  

(c) intentionally damaging a family member's property, or 

threatening to do so; 

(d) unlawfully depriving a family member of the family member's 

liberty, or threatening to do so; 

(e)  . . .  

56 Professor Beaton relied on the above definition and we do the same.  

57 We have given weight to Professor Beaton’s expert opinion and, in 

particular, to the following: 

 Approximately a quarter of Australian children experience family 

violence at home where the violence is perpetrated by their father or 

step-father against their mother. 

 Family violence impacts negatively on children’s physical, emotional, 

social and psychological health, wellbeing and development. 

 An effect of family violence is to undermine the mother-child 

relationship.  Perpetrators of family violence may prioritise their own 

needs above those of the children, shifting the mother’s focus away 

from meeting their needs and instead to his needs for attention, food, 

gratification etc.  Perpetrators may socially isolate women and directly 

target their parenting capacity which leaves them vulnerable and 

lacking confidence in their ability as a mother. 

 Family violence has the potential to cause trauma, impacting and 

altering the individual life trajectory of the person affected. 

 A 2007 study found that a child exposed to family violence in utero 

would be a higher user of health and mental health services over its 

lifetime as compared to a child who had not been exposed.  That was 

the case irrespective of whether the violence was continuing at the 

time of birth. 

 Women are considered to be at greater risk of intimate partner 

violence when pregnant and, where family violence is already present 

in the relationship, it can increase in severity during pregnancy. 
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 The negative physical and mental health consequences for a pregnant 

woman and her unborn child arising from family violence can include: 

low birth weight; premature labour; miscarriage and stress; and/or 

trauma for the unborn child.  Substance abuse can occur along with 

mood and anxiety disorders.  Low birthweight and premature labour 

impact the wellbeing of a baby and can come with significant 

complications. 

 Complex trauma can impact negatively on children’s cognitive 

development, mostly associated with learning, memory and attention.  

Symptoms are often hidden to those unfamiliar with indicators of 

trauma and abuse and can take the form of: sleep disturbance; issues 

with food/eating; chronic physical complaints; aggressive behaviour 

and language; depression; anxiety; and/or suicide attempts; appearing 

nervous/withdrawn; difficulty adjusting to change; psychosomatic 

illness; restlessness and problems with concentration; dependent, sad 

or secretive behaviours; bedwetting; ‘acting out’ for example cruelty 

to animals or noticeable decline in school performance; fighting with 

peers; overprotective or afraid to leave mother; stealing and social 

isolation; abusing siblings or parents; using alcohol and other drugs; 

exhibiting sexually abusive behaviour; feelings of worthlessness and 

transience. 

 2011 and 2015 studies found that children who had experienced 

family violence also spoke of being bullied at school, experiencing 

violence in their own adolescent intimate relationships, including by 

copying the violent behaviour they had witnessed being perpetrated 

against their mother. 

 While children who experience family violence want to confide in a 

trusted adult, they are often unable to do so for a range of reasons.  

Those reasons may be influenced by their age, stage of development 

or mental health conditions but also by feelings of guilt, shame, 

loyalty, responsibility, family honour, fear, protection and survival.  

Particularly difficult is children’s loyalty to their parents and their 

desire to keep both parents happy. 

58 The AIFS 2013 publication said: 

 Research has consistently associated child maltreatment with the co-

occurrence of parental substance misuse and mental illness or parental 

substance misuse with domestic violence. 

 There is evidence that the cumulative effects of exposure to multiple 

risks strongly influences negative child outcomes and maltreatment.  

In a longitudinal study that followed mothers and children for the first 

16 years of the child’s life, researchers reported that at age one, four 

and 16 years, the best predictor of child maltreatment, above and 
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beyond any individual risk factor, was the cumulative level of risk 

exposure. 

 Different risk factors may also have a larger impact on certain types of 

abuse and neglect.  For instance, parents who were physically abused 

as children may be more likely to physically abuse their own children, 

while child neglect may be more prominent in families headed by a 

parent with a mental illness. 

59 The AIFS 2013 publication said this about common protective factors: 

Protective factors are positive attributes that can strengthen all 
families.  Research has identified a number of protective factors that 

are associated with reduced incidence of child abuse and neglect.  For 
vulnerable families experiencing multiple risk factors, protective 
factors such as having a strong parent-child attachment or good social 

support networks can increase the resilience of children and families.  
Parents who are emotionally resilient are likely to have a positive 
attitude, are able to creatively solve problems, effectively address 

challenges, and are less likely to direct anger and frustration at their 
children (references omitted). 

Potential risk and protective factors 

60 Researchers divide risk and protective factors by reference to the following 

categories: individual child factors, family/parental factors and 

social/environment factors.  As this case concerns the best interests of a 

child not yet born, the parties proceeded on the basis that the first category 

was not of assistance to us but the second and third were. 

61 Attached and marked ‘A’ is a table setting out the range of factors referred 

to in the research.  

62 Not all of the factors mentioned were relevant in this case.  We have 

discussed those canvassed by the Panel and which were the subject of 

submissions before us. 

63 We start with the risk factors and the evidence we had before us about 

those, including as to mitigation of the identified risks.  We then discuss the 

protective factors and how they arose from the evidence. 

Involvement in criminal behaviour 

64 As discussed above, the reason the applicants were not able to proceed with 

IVF treatment was OMU’s criminal offending.  That raises one of the 

identified risk factors. 

Threats to inflict serious injury and criminal damage 

65 There was no dispute that the presumption against treatment arose because, 

on 4 February 2013, OMU was convicted of two charges of threat to inflict 

serious injury and criminal damage.  He was sentenced to a community 

correction order for 12 months, with 200 hours of community work.  The 
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outcome of those charges was varied in January 2014 so, while OMU was 

still convicted, he was instead fined $500.
32

  

66 The charges arose from events in early August 2012.  The police records 

describing how the charges came to be laid said OMU was involved in a 

dispute and had threatened to seriously assault two men.  The police report 

said he ‘then chased two males with a kitchen knife down the street.  He 

also broke the rear glass panel on their rear door.’  
33

 

67 OMU’s witness statement
34

 said the charges followed an argument with a 

neighbour’s daughter’s boyfriend and his friend who had threatened RGJ.  

One of the males said, ‘shut your missus up or I’ll punch her in the mouth’ .  

That upset OMU, so he jumped the fence, threatened him and tried to grab 

him.  The men ran into the laundry of the neighbour’s house and continued 

to ‘taunt’ him through the back window.  They were calling him a ‘dog’ 

and ‘egging’ him on by saying ‘go on, I’ll kick your head in’. 

68 He threatened to punch one or both mens’ heads in.  He broke the laundry 

window in response to the taunting and badly cut his hand to the point of 

needing stitches. 

69 OMU stated that, contrary to the police record, he did not confront the men 

with a weapon and there was no weapon involved.  When giving evidence, 

OMU stated a charge relating to the knife was dropped at court. 

70 OMU stated he pleaded guilty to the charges ‘as the boyfriend’s friend had 

given a statement and there was no evidence to support the threats levelled 

at me.’ 

71 At the hearing, OMU gave further evidence about the event.  He confirmed 

the threats made were directed at RGJ and not himself.  He stated that he hit 

the glass window once and broke it.  He also stated there was a young 

woman aged 25 or 26 who was a friend of the neighbour’s standing behind 

him and that she was hit with glass from the laundry door window. That 

was when he calmed down and saw she was alright.  He stated he did not 

know if he would have hit the men if the laundry door was not there.  He 

described himself as ‘pretty upset’. 

72 RGJ’s evidence about the event was as follows.  RGJ’s cousin was next 

door and RGJ thought she could hear her cousin being raped.  She called 

the police for help.  At some point before police arrived she was outside and 

someone threatened to hit her.  She said OMU punched the laundry window 

glass door four times with a fist until it broke.  She did not know if he then 

went through the house or went around – she seemed to be referring to 

OMU chasing the males involved.  She stated OMU should not have done 

that.  She confirmed a young woman was standing next to OMU when he 

 
32

  Tribunal Book, page 60. 
33

  Tribunal Book, page 65. 
34

  Tribunal Book, tab 6, [29] to [31]. 
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was punching the glass door.  RGJ did not know if OMU had a knife with 

him but thought he would not have been so stupid as to have had one.  

Other offending  

73 OMU has other criminal convictions including for weapons offences, 

burglary, theft, criminal damage and drug related offences.  While those did 

not give rise to a presumption against treatment, we had regard to them as 

part of OMU’s past criminal offending. 

74 Several of these offences occurred when OMU was 17 or 18 years old, 

around 16 years ago.  We have put them to one side given their age and the 

fact they did not involve violence towards or risk to persons. 

75 We have considered, though, the weapons offences which occurred in April 

2011.   

April 2011 

76 The police attended the applicants’ home after RGJ called them.  The police 

record of attendance
35

 stated that RGJ told them OMU had been violent 

towards her in the past and that she was in fear of him when he got ‘really 

worked up and angry’.  The report said the pair had been arguing and that 

RGJ said the marriage was over.  She was said to have reported to police 

that OMU ‘went off his head’.  The police record states there was no 

violence towards RGJ ‘just intimidating behaviour’.  OMU was reported to 

have gone outside and RGJ was said to have locked the door and told him 

to leave.  OMU was said to have continued to be verbally aggressive. When 

RGJ said she would call the police, OMU was said to have stated he would 

‘take on’ police if she did.  RGJ was reported as saying OMU was in 

possession of a knife and had made threats to harm himself.  She added 

threats by OMU to harm himself were common and were used to control 

her. 

77 The report stated police attended and found OMU had two knives in his 

possession when they arrested him.  Police later returned with OMU so he 

could collect belongings and they found other weapons outside the house – 

namely a large spanner, a kitchen knife and two ‘sai’ swords.  Those items 

were seized.  As discussed further below, police applied for and were 

granted an intervention order against OMU for 12 months.  

78 In October 2011, OMU was convicted of possessing a controlled weapon 

and possessing a dangerous article in public.   

79 OMU’s witness statement said this about the conviction: 

This related to a dispute I had with a police officer outside the front of 

our house.  I was holding a sai (a three pronged fork) that I used when 
I trained in martial arts and the police officer confiscated it.36 
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  Tribunal Book, tab 10, page 66. 
36

  Tribunal Book, tab 6, [27]. 
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80 In his evidence before the Tribunal, OMU said that he and RGJ were 

having a normal everyday argument.  He agreed they argued but denied that 

he went off his head.  He stated RGJ did not tell him the marriage was over.  

He agreed that RGJ locked the door behind him but denied trying to force 

his way back in.  He stated he did not make any threat with a knife and did 

not threaten to harm himself.  He said that he had never threatened to do so 

and, if that is was police said, they were their words and not his.  OMU said 

he did not remember saying he would take on police.  OMU denied having 

knives on him, saying they were already in a boat on the property.   

81 In her evidence before us, RGJ denied having said the marriage was over.  

She said she did not recall OMU being verbally aggressive and 

emphatically denied him having a knife or threatening to harm himself.  She 

denied saying to police threats of that kind were common and were used to 

control her.  She said she did not know about OMU saying he would take 

police on if they were called.  She stated she did not know OMU had two 

knives on him when he was arrested.   

82 As to the 12-month intervention order, RGJ said the police just took over, 

making the decision for her.  She did not give evidence at the court hearing.  

RGJ stated that she recalled the police telling her it was a bad situation, 

involving domestic violence.  She said she did not think it was.  She 

explained she attended the court to get her husband back.  She stated she 

did not think her husband was violent and that, if he gets angry it is for a 

good reason, not a silly reason.  She said that when he gets angry he goes 

for a walk or does other things.  She denied being scared of OMU.  She told 

us she and OMU did not comply with the intervention order and only spent 

about two weeks apart.  She said she was not trying to do the wrong thing.  

She just loved her husband very much and wanted to have a normal family. 

83 RGJ explained that, when she called police, she just wanted them to come 

and calm OMU down.  She did not want OMU to be taken to a psychiatric 

ward or the police station.  She said she believed that is what police are for 

– not just for crimes, but to calm someone down when they are really upset.  

August 2014 

84 In August 2014, OMU was convicted of cultivating a narcotic plant 

(cannabis).  He was fined $200 and was disqualified from driving for three 

months.   

85 The police records show the charges were laid after they attended the 

applicants’ home to do a ‘welfare check’ on OMU.  On arrival they located 

a mature cannabis plant in a pot and a bag of cannabis leaf.  Both applicants 

were arrested and made full admissions.  RGJ was cautioned. 

86 OMU said in his witness statement that the police found the plant after 

attending the home due to him and RGJ having a loud argument.
37
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Findings  

87 Neither in his witness statement nor in the evidence he gave before us did 

OMU express any remorse for the actions which led to the conviction in 

February 2013.  Although we understood he stopped once he saw the young 

woman standing next to him covered in broken glass, he did not indicate he 

had reflected on the serious nature of the violence involved and how he 

exposed those around him to danger.  OMU did not say anything to show he 

understood that his conduct was disproportionate to any threat to his wife or 

thought his conduct was wrong.  Rather, he seemed unhappy that he and not 

the other males were charged.  His position seemed to be that his actions 

were entirely justified because he was protecting his wife from verbal abuse 

and threats. 

88 Equally, OMU showed no appreciation of the seriousness of the 2011 

weapons charges and simply denied the events as described in the police 

records.   

89 In each case, we prefer the version of events contained in the police records.  

Those records were made contemporaneously by the police who attended 

and contained the information provided to them by all relevant parties.  

While it is possible small errors or inaccuracies were included, we are 

satisfied the substance of the events described is more probably accurate. 

90 It was of concern to us that OMU downplayed the nature of the violence 

involved in the altercation with the neighbours.  Even on OMU and RGJ’s 

evidence, it was apparent OMU was acting aggressively and posed a real 

threat to others.  It must have been frightening for all concerned.   

91 Similarly, the police account of the events in 2011 indicates to us that OMU 

was acting in a frightening and threatening manner – that is supported by 

RGJ locking him out of the house.  The fact he was found with knives and 

other weapons is very concerning.  While there may be uncertainty as to 

whether he intended harm to RGJ, himself, the police or others, possession 

of knives and weapons indicates OMU was at that time a danger.  We 

consider it more probable than not that the other weapons were not, as 

suggested by OMU, simply household items lying around.  The fact police 

laid charges and they led to a conviction satisfied us the items were indeed 

potential weapons.  

92 In his evidence before us, OMU again minimised the seriousness of the 

2011 events and showed no insight into the risk to others associated with 

his behaviour.  Of particular concern to us was RGJ’s through which she 

sought to minimise the events and suggest OMU was no risk to her, himself 

or others. 

93 We find the police records of these events to be more reliable than the 

applicants’ evidence.  We are satisfied that on each occasion OMU engaged 

in violent and aggressive behaviour.   
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94 In circumstances where OMU has not shown remorse for his actions or 

insight into how it might have led to serious injury to others, we consider 

there is a risk of future like behaviour.  While accepting some time has 

passed since the offending, OMU has not given evidence which allows us to 

place the underlying behaviour in the past.  In our view, an inability to 

appreciate the risk of violent reactions to upset or anger presents a risk of 

such behaviour occurring again.  If a child were in the vicinity of such 

behaviour, it may be harmed.  

95 As a result, we regard the past criminal offending as a current risk factor to 

a child. 

Family conflict or violence 

96 Unlike the Panel, we had before us a large amount of evidence concerning 

family conflict or violence.   

97 The evidence before the Panel related primarily to RGJ and was to the 

effect that, due to her long-standing PTSD, at times she could become 

angry, upset, shout and hit out at OMU.  The evidence before the Patient 

Review Panel was not specific and no further evidence of that kind of 

behaviour was presented to us.  

98 The additional evidence before us raised significant concerns about 

violence directed at RGJ by OMU and the risk that behaviour might present 

to a child. 

99 It is important to state at the outset that OMU strongly denied ever being 

violent towards RGJ and she denied having been harmed by him.  They 

both conceded they have verbal arguments from time to time which were 

loud enough to be heard by neighbours.  They denied the conflict was 

anything more than the usual arguments married couples have sometimes.  

They emphasised the stress the infertility treatment and this process had 

caused them.  They referred to other sources of stress and trauma in their 

lives.  As discussed in more detail later, they placed weight on the fact they 

are still together and a strong couple despite the multiple setbacks they have 

faced individually and jointly.  

100 The material before us documented eight instances of what police 

characterised as family violence over the period April 2011 to December 

2017.  We accepted that on all but two occasions (April 2011 and January 

2014), police decided that no action was required as neither RGJ nor OMU 

was at risk of harm.   

101 As will become apparent though, we were satisfied that family violence has 

been present in the relationship for many years and that OMU is the 

primary perpetrator.  While we accepted there was at times an 

interrelationship with the applicants’ mental health conditions, we did not 

accept that explained or reduced the seriousness of the risks to a child if it 

were born into the family.  
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102 The evidence relating to family violence came from three sources:  police 

reports of attendances, records of medical treatment provided to the 

applicants and their own evidence. 

April 2011  

103 It is not necessary for us to detail each of the eight events mentioned but we 

will address some of the more concerning incidents.   

104 We have already described the events of April 2011 above.  We give 

significant weight to the fact that police decided to apply for a 12-month 

intervention order against OMU and that the order was made by the 

Magistrates’ Court even without evidence from RGJ.  We cannot accept the 

applicants’ characterisation of the event as involving a ‘normal everyday 

argument’.  In RGJ’s case it betrays a worrying lack of understanding of 

her likely predicament at the time and her predisposition to minimising the 

potential for harm from this behaviour.  

February 2017 

105 In late February 2017 at about 7:30pm, RGJ presented herself at her local 

general practice barefoot, crying and in a state of distress.  The notes stated 

she had run from her home.  RGJ spoke with at least two staff at the clinic, 

a clinic nurse and was examined by a doctor.  Notes of the discussions with 

RGJ were made.  The police attended the clinic and also recorded what RGJ 

told them.  The following comes from the clinic notes. 

106 RGJ told the receptionist that her husband had tried to kill her and she 

wanted someone to look at her wrist because it was injured.   

107 While being examined by a clinic nurse, RGJ stated her husband grabbed 

her by the left wrist and pushed her and it was now hurting.  She also said 

her husband grabbed a knife.  She said he had never been violent to her 

before but he had been towards other people and had a criminal record.  She 

stated that her husband was unstable, she was scared of him and did not 

want to ‘live like this anymore’.  She said OMU was packing his things and 

was going to leave but he then kicked her out of the house and so she came 

to the clinic.  RGJ was recorded as saying she had no other friends or 

family and had nowhere else to go.  The nurse suggested the police be 

called as it was not safe for her to go home.  RGJ was said to have 

explained she was reluctant to go to the police because they were trying to 

have a baby, the hospital was in the process of allowing them to do so and 

‘this’ (presumably the incident) would make the process longer. RGJ agreed 

to the police being called.   

108 A doctor then examined RGJ and said in his notes that she had reported she 

had pain in the left hand, forearm and wrist.  The notes said: 

Partner grabbed her hand firmly at the L wrist while being in a fight 

this evening 
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He grabbed a knife while holding her wrist; [patient] was not sure 
what her partner was trying to do with the knife at the time 

Feeling distressed about what happened today 

No suicidal thoughts or intention 

Feeling unsafe to go back home 

Partner has depression and showed suicidal tendency previously 

109 Several staff sat with RGJ and offered comfort and support until the police 

arrived. The notes surmised that RGJ was upset for multiple reasons: her 

injury, the fact that her husband hurt her, he was leaving and she loved him 

and she couldn’t have a baby. 

110 The notes also said RGJ told a clinic staff member about her fear of OMU 

and stated he had used ‘full fists’ on her and really hurt her.  She told the 

staff member OMU had said he wanted to hurt her and even kill her “while 

he was punching a bag”.  She reported that he got aggressive over little 

things very quickly and at one point she had locked herself in her room to 

be alone and he had punched through a wall to try to get to her. 

111 The notes record that RGJ’s story changed when police arrived.  She said 

OMU was trying to kill himself with a knife and she tried to stop him and 

that was when he grabbed her wrist and pushed her. 

112 The notes also stated that OMU was calling RGJ’s mobile throughout this 

time.  She spoke with him once when the police were present.  The notes 

said he stated he was at home but was going to drive to her aunt’s home to 

‘hurt people’.  The police were described as leaving quickly in order to see 

OMU before he left.  RGJ walked home. 

113 The police records of the event confirm they attended the medical clinic and 

spoke with RGJ.
38

   

114 The police records say RGJ and OMU had become involved in a verbal 

dispute because of OMU threatening to take a knife out when in public.  

They say that RGJ tried to stop OMU from leaving after which he stated he 

would divorce her.  OMU was said to have packed things and become 

verbally aggressive.  RGJ was said to have left her home address and 

attended the medical clinic as ‘she had no other place to go’. 

115 The police records state that RGJ complained to staff of difficulties with her 

partner and his desire to carry knives.  The police record that they had 

spoken to all parties and were satisfied there were no threats, assaults or 

damage. 

116 In her witness statement in this proceeding, RGJ referred to the medical 

record entries described above saying she did not recall saying OMU had 

threatened to kill her or himself and she was surprised to hear about the 

entry.  She suggested that she might have been in a bad state and ‘created a 
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situation in the medical centre where [she] was making claims about 

[OMU’s] mental health and the argument.’  She stated she was sure she 

was not threatened with a knife and that OMU would not have verbally 

threatened her.  RGJ thought the police might have seen her in a ‘hysterical 

state’ and misunderstood – she was never in danger and she thought they 

just could not understand what she was going through.  RGJ said she was 

sure a similar event would not happen again as she would now be better 

able to explain what was happening.  

117 In her evidence before us, RGJ said: 

 She had stood in front of the door to stop OMU opening it because she 

wanted to keep on talking and to have him explain what he was 

meaning. 

 She got ‘a bit freaked out’ by the whole situation. She explained that, 

due to her PTSD, she can misunderstand when he says he is leaving – 

she thinks it means he is leaving forever. 

 OMU just grabbed her wrist and moved her.  It was not violent or 

anything.  When he did that she might have reacted and smacked her 

hand on the wall or door.  She was not hurt because OMU grabbed her 

wrist – she thought it was because she pulled it away and hit it. 

 She got upset on her own behalf, not because of OMU.  

 She was just going for a walk and went to see the nurses because her 

wrist was hurting.  She was upset and distressed because her wrist 

hurt. 

 She denied telling anyone at the clinic OMU had threatened to kill her 

or had a knife.  She denied saying OMU was unstable, that she was 

scared of him, that he had used ‘full fists’ on her or anything about his 

criminal.  She denied saying he was packing his bags or leaving 

because she was out of the house. 

 She stated he may have been punching a bag out of frustration but he 

did not say he would kill her. 

 She denied saying she had nowhere to go – she did have places but 

she just did not know how to get there. 

 RGJ gave evidence that OMU may have punched a wall but not to that 

extreme. She said he ‘rarely punches a wall’. 

 She did not recall saying he was going to her aunt’s house to hurt 

people. 

 The medical clinic called the police.  She denied having changed her 

story.  They just had an argument.  She told the police they did not 

need to be involved. 

 OMU had never hurt her and there had never been knives. 
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 ‘That’s my job as a wife to stop him doing anything silly or messing 

up what we have done with our lives.’  

118 In his witness statement, OMU said he and RGJ had an argument and he 

tried to leave the house to let her calm down.  She stood in front of him and 

he moved her to the side.  She went to the medical clinic because she had 

‘jarred her hand against the wall’.  He denied having slammed her against 

the wall.  He said the police came around after the clinic called them ‘to 

check on me’ and he told them he was going out that night to diffuse the 

situation.  He reported they were ‘ok’ with that.
39

   

119 In a later paragraph, OMU said RGJ thought he was leaving the house for 

good and he had to move her out of the way.  That was how her wrist was 

hurt.  He said RGJ was overwhelmed and walked off.  He ended up going 

for a walk too.  He kept calling her to see if she was alright and eventually 

she picked up.  He said he did not recall speaking to the police himself and 

that no police attended the house.  RGJ came home and said she had been to 

the doctors.  She had not told him the medical centre called the police and it 

was not until his lawyer asked him about the incident that he was aware of 

the extent of what had happened.
40

 

120 OMU said there was no verbal dispute.  He said he moved RGJ aside so he 

could leave the house.  He just wanted to go fishing.  He grabbed his fishing 

tackle as he was going to the pier.  He denied having a knife or threatening 

RGJ.  He stated RGJ was not afraid of him.  OMU denied having had 

depression and suicidal tendencies.  

121 He gave evidence that he was going to RGJ’s aunt’s house but only to 

collect some of RGJ’s belongings.   

122 OMU stated that, by the time he got home, RGJ was out at the medical 

clinic.  He again said police did not attend the home. 

December 2017 

123 A third incident of concern occurred in mid-December 2017.  Although the 

incident raises questions about OMU’s mental health, it started as a police 

matter. 

124 Police records describe the events as follows.
41

  OMU and RGJ were 

involved in a heated argument which started because OMU was upset that 

RGJ was worrying about her family and relatives.  OMU believed that 

RGJ’s family had not treated her well in the past.  The notes said no threats 

had been made to one another. 

125 The notes then stated OMU had become ‘extremely upset & grabbed a 

kitchen drawer very quickly as [RGJ’s] back was turned and said to her 

“I’m just gonna go and do it”’, implying that he was going to harm 
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40
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himself.  OMU left the unit and rode away.  RGJ expressed concern to the 

police that OMU had taken a knife with him, even though she had not seen 

it.  She was reported to have told them OMU had a history of taking knives 

with intent to harm himself.  That had prompted RGJ to contact police. 

126 Police located OMU and found he did not have a knife.  He was conveyed 

to hospital under the Mental Health Act 2014 (Vic).  

127 Police concluded there were no threats to RGJ and the dispute was ‘verbal 

only’.   

128 The hospital records show that police told staff that RGJ had contacted 000 

following a verbal dispute and after OMU grabbed a knife and threatened to 

kill himself.  Police said RGJ had informed them that he had been making 

multiple threats of a similar nature recently and had grabbed knives on 

multiple occasions. 

129 The medical notes show that OMU told staff he had been having a 

conversation with RGJ about IVF and parenting styles.  This had triggered 

RGJ to reflect on her own upbringing and caused distress which escalated 

into an argument.  The notes said: 

[OMU] states that he felt frustrated and didn’t want to continue the 
argument and picked up a knife and stated he would kill himself.  
Before leaving the house with a vague comment about jumping off the 

Pier.  [OMU] stated he was trying to get across to her that he didn’t 
want to argue anymore – not that he would actually end his life. 

130 OMU told staff he had no intention of harming himself.  The medical staff 

explained the process for remaining in the emergency department for a 

comprehensive assessment.  OMU declined to have that assessment.  The 

medical staff concluded there was no requirement for compulsory treatment 

under the Mental Health Act 2014 (Vic) and so OMU was discharged. 

131 The medical notes also stated that OMU had been threatening the 

emergency department with law suits and had been hostile.  

132 In his evidence before us, OMU agreed he had been involved in a heated 

argument with RGJ.  He said he grabbed his keys from a drawer and not a 

knife.  He did not make any threat to harm himself and denied having a 

history of taking knives to harm himself. 

133 OMU agreed he had told medical staff at the hospital that he and RGJ had 

an argument about IVF and parenting styles.  He denied telling medical 

staff about killing himself or jumping off a pier.  He stated he was 

cooperative with hospital staff at all times.  OMU indicated that the hospital 

discharged him rather than him refusing an assessment.  He stated he spoke 

with his general practitioner later but no further action was taken.  

134 RGJ’s evidence before us was that she recalled the police coming and 

taking OMU to hospital because he was upset.  She said she did not want 

him going to the ‘psych ward’.  Her evidence was that she just wanted the 

police to calm him down, to talk to him.  She said that, unfortunately, he 
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was upset and they said they had to ring the ambulance.  She agreed the 

argument between them probably started because of a discussion about her 

worries about her family. 

135 RGJ’s evidence was that she did not recall him getting a knife from the 

kitchen drawer or saying he was going to ‘do it’.  RGJ said that she did not 

know OMU kept his keys in the cutlery drawer and she thought he had 

grabbed a knife rather than the keys when her back was turned.   

Relationship conflict  

136 Both OMU and RGJ readily accepted they fight from time to time and that 

sometimes that includes loud arguments.  The police records showed 

occasions where neighbours had called for them to attend.  The applicants 

said some of their neighbours were interfering and wanted to cause trouble 

by calling police.  Having said that, they did not deny that their arguments 

could readily be heard outside their property.    

June 2014  

137 One such call out occurred in June 2014.  The police records
42

 said that 

RGJ was not present when they attended as she was out walking the dog.  

We infer from that fact that the following information must have been give 

to police by OMU. 

138 The notes refer to the fact OMU and RGJ had been married for 10 years but 

that lately the relationship was breaking down and RGJ wanted to move 

out.  OMU was said to have slept in late and RGJ apparently ‘had a go at 

him’.  There was ongoing tension throughout the day and at 5pm police 

were called due to the arguing.  When police attended OMU was packing to 

go to his brother’s.  Police recorded that they called RGJ later that night and 

she stated she was at fault as she tended to go off at OMU easily.  RGJ was 

said to have been looking for new accommodation due to marriage break 

up. 

139 The notes record that RGJ told police she was not in fear of OMU and 

never had been. 

140 The police notes stated that they could not determine who was at fault or 

who the aggressor was in the incident.  No criminal offence had occurred 

and so no further steps were taken. 

141 In their evidence, both OMU and RGJ denied the suggestion OMU was 

packing to move out or that she was looking for new accommodation or that 

the marriage had broken up at that time.   

142 RGJ gave evidence that she had never wanted OMU removed – she just 

wanted police to calm him down and talk to him.  She stated she was not 

looking for accommodation. She said that maybe she felt like that but that 

did not mean it was happening.  Not for the first time, RGJ told us she had 
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never been scared of OMU and that she would never have married him if 

she was scared of him.  

143 In her witness statement,
43

 RGJ referred to her and OMU’s long 

relationship.  She said she likes the fact they are opposites and that she is 

safe and happy.  She said that, even though they fight, their relationship is 

good.  She stated that all couples fight. 

144 She referred to the fact that OMU had been her carer and how that meant 

they spent too much time together.  She stated in the past she used to get 

angry and smack OMU or yell loudly but she did not do that anymore.  

145 RGJ described the arguments with OMU in these terms in her witness 

statement:  

We have never had a violent relationship.  I have mucked around with 
him and hit him lightly but I have never attacked [OMU] and vice 
versa. 

My reactions to arguments have changed since.  I feel like I had to let 
out that anger from my previous life and now I feel more steady and 

less frustrated;44 

146 The applicants’ evidence before the Panel and some of that before us 

seemed to place the blame for arguments with RGJ on the basis that her 

terrible past experiences cause her ongoing distress and she is sometimes 

unable to manage that, resulting in her lashing out or persisting in re-

visiting and talking about her distress.  

147 As indicated by the evidence set out above, it is apparent that OMU also 

experiences anger and frustration and can react aggressively.  

Findings  

148 We find the contemporaneous records of what RGJ and OMU said to police 

and medical staff about the incidents described above are more reliable than 

the evidence OMU and RGKJ gave.  We reject the applicants’ evidence in 

so far as it denied there was more than loud verbal arguments involved on 

some occasions.   We make that finding taking into account that the 

descriptions of what occurred must have come from RGJ and OMU 

themselves at the time they were interacting with police and medical staff.  

As discussed earlier, while it is possible small errors or inaccuracies were 

included in the records, we are satisfied the substance of the events 

described is more likely to be accurate.  We can see no reason why police 

officers and medical staff would manufacture their accounts.  

149 Of concern to us is the fact that the family violence and conflict has been 

ongoing since at least 2011 and has occurred again as recently as December 

2017. 
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150 We noted OMU’s emphatic denials that he had ever hit or physically 

harmed RGJ.  RGJ gave equally emphatic evidence that OMU had never 

laid a hand on her and that she was not afraid of him.   

151 Based on the evidence before us, we think it more probable than not that 

there were times when RGJ was afraid of what OMU would do – whether 

he would harm her, harm himself, damage property, leave her or make her 

leave the house.  RGJ’s own evidence was that, from time to time, she 

called the police because she wanted help to calm OMU down.  At 

minimum that indicates to us that she felt unable to manage his behaviour 

and possibly that she felt in need of some protection or external means to 

interrupt what was occurring between them. 

152 Even if we were wrong to find the violence in the police and medical notes 

had occurred as described, the applicants themselves agree they often argue, 

that those arguments involve shouting loud enough to be heard by others 

and that they often need to separate themselves for a short time to manage 

themselves. 

153 The applicants’ emphasis on the claimed absence of physical violence 

showed they do not understand that family violence can take a range of 

forms.   As illustrated by the Family Violence Act definition, behaviour that 

is emotionally or psychologically abusive, threatening or coercive is treated 

as family violence.  The same may be said of behaviour which controls or 

dominates.  Given RGJ’s very significant dependency on OMU, any 

suggestions that her behaviour could cause him to self-harm could be 

threatening or coercive and work as means of controlling or dominating her.  

We make these comments aware that OMU may not be conscious that his 

actions have these effects.  

154 We accept that the evidence shows that, at times, RGJ has difficulty 

managing her emotions and anger.  While there was no evidence that it 

caused harm or fear in OMU, it is a factor in their arguments and ongoing 

conflict. 

155 Professor Beaton’s report explains how family violence (incorporating its  

range of forms) can damage a child, including while in utero.  The other 

research discussed above tells us that repeated exposure to family violence 

is also damaging, potentially into adulthood. 

156 On the evidence we are satisfied family violence and conflict presents as a 

current risk to any child to be born to OMU and RGJ.    

Mental health problems 

157 The Court of Appeal said the following in ABY about how to take into 

account mental illness in decision making under the ART Act, referencing 

the VLRC Report.  

The VLRC report carefully considered studies and research 
identifying factors important to an assessment of risk to a child such 

as child abuse being committed by a person previously, a violent 
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relationship between the parents, drug and alcohol abuse and serious 
mental illness.  Some factors which did not necessarily indicate risk to 
a child but to which particular attention might need to be paid in some 

cases included intellectual and physical disabilities and non-serious 
mental illness.  (our emphasis - references omitted)45 

158 We have noted the distinction between serious and non-serious mental 

illnesses.  We proceed on the basis that there would be little to no risk 

associated with an applicant for treatment under the ART Act who is well 

and managing their mental illness – they would be in no different position 

to a person with a well-managed physical illness.   

159 Risk may be present if a mental illness impedes an applicant’s judgment or 

otherwise might interfere with that person’s care for a child. 

RGJ 

160 RGJ provided some details of her past mental illness in her witness 

statement
46

 and in her evidence.  She said she has mild schizophreniform 

psychosis, arising from the combined effects of childhood trauma, the loss 

of her and OMU’s property in the Black Saturday bushfires and a 

miscarriage in around 2006.  She also referred to having PTSD.  She 

suffered from depression when she was younger and attended a mental 

health service when she was 20 because she was suffering from panic 

attacks after the bushfires.  RGJ stated she still has depression and anxiety 

now and then.  RGJ explained that she has never been hospitalised for her 

mental health conditions but has, from time to time, sought assistance.   

161 RGJ explained she had taken medication for her depression and anxiety in 

the past but had not done so for some time.  She explained that she did not 

now see a counsellor or psychologist as she had lost faith in them.  Her past 

experience was that they caused her upset and grief by bringing up her past 

problems.  In her witness statement, RGJ explained how she is now mainly 

a calm person who goes for a walk or sits alone when she becomes stressed.  

She better manages her anger now and believes that she used to react in the 

past because she did not understand what was happening to her and why she 

felt as she did.  She stated she can now control her feelings better. 

162 RGJ’s medical records relating to her attendance at her general practitioner 

commencing in April 2015 show that depression and anxiety have been 

recurring concerns.  The records show that she had, from time to time, 

taken medication with good results but that she decided to cease, once when 

she had no positive response after five days and again when she was trying 

to become pregnant.
47

   

163 RGJ was reluctant to take medication because of a concern about harm to 

her unborn child. In her oral evidence, RGJ said words to the effect that she 
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was worried she might, by taking depression or anxiety medication, pass 

those conditions onto her child.    

164 The Panel had regard to a medical record relating to treatment RGJ had at 

the Royal Women’s Hospital in July 2012.   The notes recorded discussions 

about treatment and her then state of physical and mental health.  An entry 

made on 12 July 2012 included the following: 

[Patient] then asks about anti-anxiety medications & pregnancy.  
States she recently saw her GP to ask regarding this.  [Patient] states 
she ‘often gets anxious and angry’ and when she gets angry she 

‘smashes things’.  [Patient] states that dr said she ‘could prescribe 
valium only’ and that ‘there is no medication that can stop me from 

harming a baby.’48 

165 RGJ objected to any suggestion she had said the words about harming a 

baby and objected to how the extract was used by the Panel.  She stated that 

her concern was to ensure that any medication would not harm a foetus.  

166 Given the age of the comments, RGJ’s strong denial of the way the 

conversation was recorded and the other medical notes which confirm that 

at times RGJ has been concerned about possible harm to a foetus,
49

 we have 

not made a finding that at the relevant time RGJ presented a risk of harm to 

a child. 

167 Although RGJ has not taken prescription medication for her depression and 

anxiety in recent times, the medical notes indicate those conditions are 

ongoing and are, at times, cause for concern.  Notes of an attendance with 

her general practitioner in January 2017 show she was assessed as having 

extremely severe depression, anxiety and stress.  RGJ was prescribed an 

anti-depressant which she had ceased taking within a month.
50

  

OMU  

168 We had before us some of OMU’s health records.
51

  They described an 

event which occurred in January 2014.  OMU was taken to a hospital 

emergency department by police exercising powers under the then 

applicable Mental Health Act 1986 (Vic).  We note there were no police 

notes about this incident before us. 

169 The emergency department notes record that police had brought OMU to 

the hospital after attending a ‘domestic dispute’ between him and his wife 

and after OMU had made threats to kill himself with knife.  The notes 

recorded that, while in the police van, OMU attempted to set it on fire.  The 

notes made after OMU was examined by hospital staff said the dispute 

between he and RGJ had started after she disclosed that she had cheated on 

him early in their relationship.  The notes stated that he was anxious 
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because he wanted to get back to RGJ who had been arrested.  The 

psychiatry consultant recorded that OMU had suicidal ideation arising from 

acute stress related to RGJ’s revelation but that, at the time he was being 

examined he strongly denied any intentions to harm himself.  OMU was 

discharged from hospital.  

170 In his evidence OMU denied the relationship disclosure was the cause of 

the dispute between he and RGJ.  He stated he was not in the police van due 

to a domestic dispute.  Rather he explained that RGJ had been arrested and 

the police had offered to drive him to the police station so he could see her.  

He denied having attempted to burn the van and ridiculed the idea he could 

have done so with a cigarette lighter.  

171 RGJ agreed that OMU was angry about the disclosure but denied he 

threatened to harm himself.  She was aware he had been taken to hospital 

and understood he was discharged so he could come and collect her. 

172 We have already described an event in mid-December 2017 when OMU 

was again taken by police to a hospital emergency department due to 

concerns about his mental health and safety.  As is apparent from the 

description, OMU was referring to, if not threatening, significant self-harm. 

173 OMU’s witness statement referred to a period of time when he suffered 

from depression – that coincided with the death of his then infant son who 

was born with spinal muscular atrophy. OMU stated he did not require 

medication at that time or as at April 2018.
52

   

Findings 

174 The evidence before us shows that, like many members of the community, 

the applicants have both suffered from depression at times.   

175 RGJ has also suffered from anxiety.  It is apparent that RGJ has suffered in 

the past from more serious mental illness in the form of psychosis but that 

condition is not current.  RGJ’s PTSD is ongoing and, from time to time, 

troubles her. 

176 None of these findings of themselves mean mental illness is a potential risk 

in the event the applicants have a child.   

177 However, their attitudes towards these episodes raise a concern for us. 

178 We place weight on the medical records concerning OMU’s attendance at 

hospital in January 2014 and December 2017 and his statements about self-

harm and suicide.  We accept that those assessing him did not consider he 

was a risk to himself when discharged and so he was not made subject to 

compulsory treatment at those times.  However, the details of his 

presentation suggest that, at times, OMU expresses distress and frustration 

in a way that indicates he is a risk to himself.  His unwillingness to engage 
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in a comprehensive assessment in December 2017 suggested he preferred to 

avoid dealing with what had happened rather than take positive steps to 

ensure his mental health is strong and stable. 

179 We noted RGJ was unwilling to take medications for her mental health 

conditions due to fears for a future pregnancy and child.  That might be 

regarded as an understandable first reaction.  What concerned us was that, 

instead of seeking and acting on medical advice as to the best way forward 

for her, she preferred to rely on her own conclusion that taking medication 

for anxiety and depression could cause her unborn child to develop those 

same conditions.  We also noted that there had been a number of times 

when RGJ commenced on anti-depressant medication but ceased after a 

short time because she felt it was not of benefit to her.  That was despite the 

fact that she had at times sought treatment, having recognised she needed 

assistance. 

180 It was apparent from the evidence that the applicants are willing to seek 

help – RGJ has presented herself for mental health treatment from time to 

time over many years.  That is a positive factor but the rejection of medical 

advice once given is unhelpful. 

181 The risk these attitudes present is that the applicants may not recognise 

when they are struggling to maintain good mental health, seek treatment 

and comply with that prescribed for them.  If they are unwell, even for a 

short time, there is a risk they may not be able to offer appropriate care to 

their child. 

182 Further, an unwillingness to recognise the need for and accept medical 

advice might place a child at risk should they develop a physical or mental 

illness. 

Substance abuse 

183 The applicants were very frank about their past cannabis use with the Panel 

and us.  The evidence about their current use was not so clear. 

184 In his witness statement, OMU explained he had first started smoking 

cannabis when aged eight or nine.  He said that, as at April 2018, in the last 

month (or month and a half to two months) he and RGJ had smoked 

‘occasionally around 15-20 joints’.  He stated they did not smoke every 

day.  He said he had gotten rid of his pipe and stopped associating with 

acquaintances who smoke regularly.
 53

 

185 RGJ commenced using cannabis in around 2006, after she miscarried.  She 

said in her April 2018 witness statement she used cannabis rarely and that 

she was trying to reduce not only the cannabis but also smoking cigarettes.  

She said that if she were to get pregnant she would stop drinking altogether 

and stop smoking.
54
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186 The evidence at the Panel hearing in July 2016 was somewhat changeable.  

While they initially indicated they still sometimes smoked, OMU stated that 

they had last smoked cannabis 12 to 13 months before.  A December 2016 

report before the Panel referred to a significant reduction in cannabis use 

but also referred to daily use.
 55

 

187 RGJ’s medical records showed she reported her cannabis use to her general 

practitioner regularly and that she reported she was smoking cannabis from 

a pipe as at November 2017.
56

  

188 At the hearing RGJ gave evidence that she had ceased smoking cannabis 

about two months before she made her witness statement in April 2018.  

She stated that, at the time of the hearing before us, she was not using 

cannabis, not even occasionally.  

189 OMU’s evidence was that he and RGJ had given up cannabis in about 

February 2018 although he later gave evidence that he had been off 

cannabis for three or four months (that is since about March to April 2018). 

Findings 

190 We did not have any direct evidence before us as to the specific risks 

associated with cannabis use.   

191 However, we find on the evidence that the applicants’ cannabis use has not 

entirely resolved and that substance abuse in the form of cannabis use is 

present as a risk factor.  

192 The variations in the applicants’ evidence on this topic also raised a concern 

about the overall reliability of their evidence of matters of importance. 

History of child abuse and neglect 

193 We have referred in passing above to the trauma the applicants have 

experienced in life.  Given that a parent having a history of child abuse and 

neglect is a recognised risk factor for a child, it is necessary to discuss some 

of that now but we do not intend to disclose unnecessary details. 

194 OMU was one of seven siblings.  In his witness statement, he said his 

childhood was a difficult one.  He explained his biological father left due to 

family violence after he was conceived and, until aged around six, he 

thought his step-father was his biological father.  Three of OMU’s siblings 

were addicted to cannabis and other hard drugs.  Two of his brothers have 

been incarcerated.  While he had a good relationship with his mother, he 

and his brothers had to go into respite care from time to time as she had 

trouble coping with so many children.  As a teenager OMU started 
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chroming with friends and that was followed by criminal activity including 

convictions for burglary and theft by the time he was 17 years old.
57

 

195 RGJ was in a car accident when she was 13 years old.  Her mother died in 

that accident and she suffered significant trauma after.  RGJ’s father 

remarried a year later and she was not treated well by him or her step 

mother. 

196 RGJ was sexually assaulted when she was around six or seven years old and 

again when she was 11.  She was then seriously sexually assaulted as a 

teenager.  These events had an obviously traumatising effect.
58

  

197 One of the consequences of these events and her family circumstances were 

that RGJ lost faith in her family and felt poorly treated by them.  We have 

mentioned above how her feelings about these matters often affect her and 

how her ruminating over them has at times led to conflict with OMU.  It 

was apparent to us that OMU was distressed to see how these events had 

hurt and damaged RGJ and he wanted her to stay away from her family as a 

consequence.  

198 In a December 2016 report written for the Panel, psychiatrist, Dr Anne 

Buist, wrote that, given RGJ’s sexual abuse history and unresolved issues 

with her father, there was a risk (slightly higher than as compared with the 

general population) that she would not pick situations where a child might 

be at risk of sexual abuse.  Dr Buist then said that OMU would be able to 

assess risk situations and they were both aware that it would be 

inappropriate for some of RGJ’s family to be around a child. 

199 RGJ was upset by these comments.  She believed that, given her 

experience, she would be better placed than others to identify sexual abuse 

or the risk of it.
59

 

200 Dr Buist referred to the applicants struggling with a young child because of 

their ‘unresolved attachment issues’.  She suggested support, including by 

maternal child health nurses, could assist. 

201 RGJ gave evidence that she had decided a few years ago to obtain some 

support to address her past experiences in the hope she would be able to 

come to terms with and perhaps resolve her reactions to them.  

Unfortunately, is appears that process increased the distress RGJ felt and 

caused her to lose faith in counselling and psychological services.   

Findings  

202 As is apparent from these reasons, RGJ has experienced trauma, some of it 

because of the sexual abuse she suffered as a child and the neglect she says 

she experienced at the hands of her father and step mother after her mother 
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died.  It was apparent the consequences of that trauma are still causing RGJ 

emotional distress. 

203 We noted too the difficult times OMU faced as a child and proceed on the 

basis that, from time to time, his needs were not well met due to the family 

pressures his mother faced.  Having said that, we also noted his mother’s 

strong support for this application. She wrote a letter of support in June 

2018
60

 and was present on the first hearing day before us. 

204 The research summarised above referred to the risk of parents who have 

been abused or neglected doing the same to their own children.  While we 

note that, there was nothing placed before us to assist us to reach any 

findings about the likelihood of that being the case for the applicants.  As 

will be discussed later, to the contrary, there was evidence of OMU 

providing attentive and capable care to his infant son before he passed away 

and of the applicants caring for their god daughters.  

205 We do, however, take into account the connections between the significant 

challenges RGJ faces as a result of her childhood experiences and her 

mental health.   

Parental disability (physical/cognitive/emotional) 

206 In her witness statement, RGJ explained that she was born with dyslexia 

and a learning disability adding that she receives a disability pension.  RGJ 

attended several schools, including two special schools.  She completed 

year 11 and has since commenced but not completed other courses.
61

   

207 OMU’s witness statement explained that he had commenced being RGJ’s 

carer in about 2014.  He provided her with assistance with day to day 

activities such as shopping, paying bills and cooking.  This responsibility 

placed a lot of pressure on OMU and led to stress in the relationship at 

times.
62

   

208 RGJ explained that, since OMU had commenced work, she had become 

more confident at home alone and did not need to contact him as much.  

She said she spent her days caring for the home, listening to music, 

watching movies and swimming.
63

  

209 At our request, RGJ gave some further evidence about the disability which 

qualified her to receive the Disability Support Pension (DSP).  She 

explained that she was put onto the DSP when she was 16 after her father 

and step mother had her assessed.  She referred to having intelligence and 

other tests and then attending a special school. 

210 In her oral evidence, RGJ confirmed she now spends her time walking the 

dogs, reading, seeing her friends when she can and swimming.  RGJ is 

 
60

  Exhibit OMU 4. 
61

  Tribunal Book, tab 7, Witness statement [5] and [10] to [11].  
62

  Tribunal Book, tab 6, Witness statement [45].  
63

  Tribunal Book, tab 7, Witness statement [47].   
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often in contact with someone, whether on the telephone or on Facebook.  

We understood RGJ worries a little with OMU away at work but that she is 

improving at managing on her own.   

211 She explained OMU mainly looks after the money although she researches 

purchases and then discusses them with him.  She does shopping from time 

to time alone although it seemed they mainly shop together.   They share 

the cooking. 

212 RGJ told us she had never lived alone and had always had someone there to 

help her.  She said she tries to stand on her own two feet.  

213 RGJ also described her employment history.  She had worked in the past in 

a general store, doing the books and serving people.  She worked in a 

bakery, as a waitress and as a kitchen hand.  She has not worked since she 

moved to Melbourne in around 2009.  

Findings  

214 We understood RGJ has received the DSP since she was 16 years of age 

and we infer that she has a cognitive disability.  That was consistent with 

the history RGJ gave to Dr Buist. 

215 We have noted that RGJ has never lived alone, has always had someone 

available to assist her and from 2014 to more recent months needed OMU’s 

assistance with day to day activities.   

216 The evidence indicates that RGJ’s cognitive disability may be such that she 

would struggle to manage the day to day care of a child without support, 

which would probably be required on a daily basis.  We are unable to be 

satisfied her disability will not adversely impact on her care for a child, 

particularly where the evidence did not make clear on what basis it was 

suggested that RGJ could manage the household on her own and what skills 

she had developed to do so since OMU had returned to work. 

Separation/divorce 

217 The Panel placed emphasis on evidence which indicated OMU and RGJ had 

separated from time to time.  The concern was that, if they did separate or 

divorce, the child would likely be left in the care of RGJ alone.  

218 The applicants contended that the Panel had misinterpreted the evidence 

about their past ‘separations’.  While they seemed to concede that they had 

separated between about March and May 2016, they said they had not 

separated at any other time.  Their evidence was that, even when the 12-

month intervention order was in place in 2011, they were only apart for a 

couple of weeks.  They each explained that, at times, they need time apart 

from the other to calm down.  This appeared to be a feature when OMU 

was RGJ’s carer as they spent all day together.  Their evidence was that 

their relationship had improved since OMU had started at work 

approximately one month before the hearing before us commenced.    
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219 We are satisfied the applicants separated during the period March and May 

2016 and had some time apart earlier in their relationship.  The evidence 

was not sufficient to make clear findings as to the risk of future separation 

or divorce.  There are many references to separation and divorce in police 

and medical records.  We have detailed some of them above.  While we 

consider it more probable than not that each applicant has at times 

considered separation in the heat of an argument, it is difficult to draw any 

conclusions from that material other than to recognise that future family 

violence or conflict may lead to separation.  That would raise the possibi lity 

the child would remain with RGJ.  We consider it likely she would struggle 

to parent alone given her cognitive disability and mental health conditions. 

Use of corporal punishment 

220 The Panel noted that, when being assessed by Dr Buist, RGJ said words to 

the effect that she condones smacking children but ‘only lightly, not black 

and blue’.  

221 RGJ did not deny making that comment but nor was she or OMU cross-

examined about their views on corporal punishment more generally. 

222 We are unable to make any substantive assessment as to whether this is an 

operative risk factor. 

Stressful life events 

223 As mentioned briefly earlier, OMU had a child who passed away in 

September 2004.  His son was born with spinal muscular atrophy and 

required constant physical care.  OMU gave evidence that he willingly and 

lovingly provided that care.  It was apparent that his son’s death was a 

distressing event in OMU’s life.  When being questioned about arguments 

with RGJ, OMU said some of them coincided with the date of his son’s 

birthday.  

224 We referred above to the applicants losing their home in the Black Saturday 

bushfires.  That was a traumatising event for them both. 

225 In her evidence RGJ regularly referred to ‘having a lot going on’.  We 

understood that phrase to encompass dealing with the trauma from past 

events, conflict between OMU and herself, her worries and upset about her 

family, problems with neighbours, her miscarriage and, of course, their 

attempts to have a child.  We presume the proceedings before the Panel and 

this Tribunal add to the stress the applicants carry. 

226 We had no particular expert evidence before us about how stressful life 

events operates as a risk factor but we accept that it is present as a risk 

factor.  
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Other risk factors 

227 In its decision, the Panel considered the above factors, although it did not 

have available to it all of the police records about call outs to the applicants’ 

home or information about OMU’s mental health history.   

228 The Panel also dealt with the following identified risk factors: 

 High parental stress – the Panel discussed this risk factor in the 

context of evidence about RGJ’s capacity to manage her anger and 

how that behaviour raised concerns about the impact of family 

violence on children.  We have discussed these matters in some detail 

above. 

 Low level of parental education – the Panel understood RGJ had not 

completed year 11.  As noted in our discussion of RGJ’s cognitive 

disability, that was incorrect. 

 Socio-economic disadvantage and parental unemployment – these risk 

factors were of concern to the Panel.  By the time the matter was 

before us, OMU had started full time work.  We have discussed the 

impact of that elsewhere. 

 Housing – at the time of the Panel hearing, the applicants wished to 

move away due to ongoing tensions with neighbours.  As described 

below, at the time of the hearing before us, the applicants had settled 

in their home and the troublesome neighbour had moved away.   

 Social isolation/lack of access to social support – the Panel found the 

applicants had limited family and other social supports.  We discuss 

below the further evidence on that matter which was before us. 

Expert evidence 

229 Like the Panel we had Dr Buist’s report to consider.  We also had a 27 June 

2013 letter written by Dr Tram Nguyen, Consultant Psychiatrist with the 

Centre for Women’s Mental Health at the Royal Women’s Hospital.
64

 

230 We have referred above to Dr Buist’s opinion on matters relating to how the 

applicants’ experiences of child abuse or neglect may affect their parenting.  

In preparing her report Dr Buist spoke with the applicants separately took a 

history and undertook a mental state examination of them both.  Dr Buist 

discussed RGJ’s parenting capacity, commenting on RGJ’s cognitive 

disability and the risk her past mental health conditions could lead to 

postpartum illness.  Dr Buist also made comments about how RGJ would 

manage if she were to parent alone.  Dr Buist noted OMU’s childhood 

circumstances but also his own direct experience of being a father. 

231 Dr Buist concluded that there was nothing to suggest any child would be at 

significant physical risk.  As canvassed earlier in these reasons, Dr Buist 

commented on the applicants’ joint capacity to pick up sexual abuse and the 

 
64

  Section 49 Materials, tab 24.2. 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/VCAT/2018/1235


 

VCAT Reference No H143/2017 Page 40 of 48 
 
 

 

attachment issues they applicants may face.  She expressed the opinion that 

they were likely to struggle but that, with support, they had the capacity to 

meet a child’s needs.  Dr Buist also stated ‘These struggles are similar to 

what at least 20% of the population face when having a child.’ 

232 We have given less weight to Dr Buist’s report because she did not have the 

additional information about police call outs and OMU’s mental health 

history.  Dr Buist prepared her report before the incident in February 2017 

described above.  We treated her comments comparing OMU and RGJ with 

the general population with caution given in ABY, the Court of Appeal 

made it plain that the Parliament has, by enacting the ART Act, determined 

that the state has a responsibility to identify cases where there is an 

unacceptable risk of harm.  Accordingly, we are required to assess the risk 

associated with these particular applicants for treatment in order to decide 

whether we are satisfied that granting treatment will be in the best interests 

of any child to be born as a result of the treatment.  A comparison with the 

general population is not within the test we must apply and is not relevant 

to our task. 

233 Dr Nguyen’s letter was prepared at a time when RGJ was receiving fertility 

treatment at the Royal Women’s Hospital.  The letter summarised RGJ’s 

psychiatric history as disclosed by her as Dr Nguyen had not been able to 

obtain more complete records.  As is typical for her, RGJ was open with Dr 

Nguyen about past episodes of illness and about her outbursts of anger 

which including her throwing things and hitting out at OMU.  We 

understood Dr Nguyen would have had access to the Royal Women’s 

Hospital’s medical records described in paragraph 164 above. 

234 Dr Nguyen described RGJ as ‘engaging and upfront’ and referred to her 

strengths, including her positive outlook and her reflective capacity.  The 

enduring support providing by OMU was noted.  Dr Nguyen expressed the 

opinion that RGJ had ‘sufficient internal and external resources to 

undertake IVF and care for a child’.  

235 As noted above, Dr Nguyen did not have access to RGJ’s detailed medical 

records.  Nor did she have access to those of OMU and she was apparently 

not aware of the episodes of family violence and conflict we have discussed 

above.  In these circumstances and given the age of the report, we have 

placed limited weight on Dr Nguyen’s opinion about those matters which 

go to risk. 

Summary of risk factors 

236 In summary, on the evidence available to us at the hearing, we have found 

the following risk factors are present in OMU and RGJ’s relationship or 

life: 

(a) Involvement in criminal behaviour 

(b) Family conflict or violence 
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(c) Mental health problems for both OMU and RGJ 

(d) Substance abuse 

(e) History of child abuse and neglect 

(f) Parental disability 

(g) Separation 

(h) Stressful life events 

237 We now turn to the established protective factors applicable to this case. 

Protective factors 

238 In our review of the research we noted that ‘protective factor’ is a term 

which correlates with resilience and may reflect preventative or 

ameliorative influences or refer to a positive moderator of risk or adversity.  

239 In simple terms, protective factors are positive attributes that can strengthen 

a family. 

240 Like cumulative risk, cumulative protection is the presence of multiple 

protective factors in an individuals’ life either within or across time. 

241 The AIFS 2013 publication
65

 lists recognised family/parental and 

social/environment protective factors that are associated with a reduced risk 

of child abuse and neglect.   

242 They are: 

Family/parental 

 Secure attachment with child 

 Positive parent-child relationship 

 Supportive family environment 

 Extended family networks 

 High level of parental education 

 Parental resilience 

 Concrete support for parents 

 Sound parental coping skills 

 Awareness of stages in child development 

Social/environment factors 

 Strong, positive social networks 

 Stable housing  

 Employment 

 
65

  Section 49 Materials, tab 44. 
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 Family expectations of pro-social behaviour 

 Well-resourced schools available in neighbourhood 

 Access to health and social services 

243 In her closing submissions, Counsel for RGJ and OMU conceded that there 

are potential risk factors here, namely OMU’s criminal history and family 

conflict or violence, but submitted that they are outweighed by strong 

protective factors: the length and strength of RGJ and OMU’s relationship 

(supportive family environment); experience with children and insight into 

parenting challenges (awareness of stages in a child’s development and 

sound parental coping skills); stable and secure housing; support of 

community and key family members (supportive family environment and 

extended family networks); resilience; OMU’s full time employment; 

access to health and social services. 

Stable housing 

244 The respondents concede and we agree that stable housing is a protective 

factor here. 

245 The applicants are in stable public housing, a two-bedroom unit located 

outside the metropolitan area of Melbourne. They gave evidence that the 

second bedroom is set up as a room their goddaughters stay in when they 

come for overnight visits. Importantly, the neighbour with whom they had 

conflict has moved away.   

Employment 

246 After the Panel hearing, OMU found full-time employment. They gave 

evidence that this has increased their income and they do not have the same 

financial worries. RGJ is improving at managing on her own when OMU is 

at work and calls him less during the day.  

247 We agree this is a protective factor present here. 

Family and social networks 

248 We had more extensive evidence about the applicants’ family and social 

networks than had the Panel. 

249 RGJ’s lack of contact with her immediate family remains unchanged but 

she maintains contact with her grandmother and aunt in Northern Victoria, 

and her grandfather who lives in a retirement home in the outer suburbs of 

Melbourne. 

250 OMU’s mother’s circumstances have changed and she has more freedom to 

travel to see them from her home in Melbourne. In her letter of support, 

which was unchallenged, she said: 

  The couple also have family support from myself and from [OMU’s] 

siblings as well as [RGJ’s] great aunt and grandmother.  We are all 
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accessible to the couple in one way or another so they won’t be alone.  
I will be there if they need me and they would only need to call. 

251 OMU and RGJ have other sources of social support.  A long-standing friend 

of OMU who said he knows the couple well made positive statements about 

the support they have in their local area from his family and others. 

252 The applicants are godparents to the two daughters of friends and play a 

significant role in their lives, having the older girl who is nearly 4 to stay 

for regular weekends and the younger girl who is nine months old less 

frequently, given her young age.    

253 In her evidence RGJ listed their friends in the area and those she could turn 

to.  While there were fewer she could turn to on a day to day basis, we 

agree with the submission of their counsel that they are not as socially 

isolated as may have appeared from the evidence before the Patient Review 

Panel and that family and social support are a potential protective factor 

here. 

254 The evidence under this heading also supported a finding that RGJ has 

experience in looking after children.  Combined with OMU’s direct 

experience of caring for his own child, we agree that they have 

demonstrated parental coping skills. 

Access to health and social services 

255 The applicants have access to health and social services and have used them 

in the past.  

256 We retain a concern, which we discussed above in relation to the risk factor 

of the applicants’ mental health issues.   

257 While there is clear evidence that RGJ in particular has sought help in the 

past for mental health issues, we are concerned that OMU has shown 

unwillingness to engage in assessment and treatment of mental health issues 

that present as a risk to himself and to the well-being and safety of RGJ.  

258 Both have rejected medical advice and decided to discontinue medication 

without consultation. 

259  RGJ said that she wouldn’t return to the particular medical centre after 

learning what they had written in their notes of the incident in February 

2017.   

260 What particularly concerned us about that statement was that objectively, 

the staff members were acting responsibly and protectively towards RGJ 

that night.  They responded appropriately to what she told them had 

happened, including by calling the police.  They correctly identified family 

violence risks. We are concerned that health services that tried to act 

protectively in the future towards RGJ or a child born to the applicants 

would also be rejected or avoided. 
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261 In all the circumstances we do not consider the applicants’ access to these 

services to be a significant protective factor here. 

Supportive family environment 

262 Counsel for the applicants emphasised the length and stability of their 

relationship. 

263 We agree that the relationship has endured for over a decade and that OMU 

has been supportive of RGJ including by acting as her carer, but we do not 

agree that it is a stable relationship.  

264 On the evidence before us, family violence and conflict has been present in 

the relationship for many years, as have mental health issues and substance 

abuse.  

265 We accept that both OMU and RGJ do not want to live in conflict and are 

adamant they would not expose a child to it but for whatever reason family 

violence and conflict have continued and in February 2017 escalated to 

physical violence. 

266 Whatever the causes, on all the evidence before us including objective, 

external assessments of police and health care professionals, it is a volatile 

relationship that presents risks not only to the applicants but also to a child 

who would be born into it.   

267 In saying this we recognise the high-level of stress OMU and RGJ have 

been under at different times and the tragedies they have survived.  We say 

more about their undoubted personal resilience below.  

268 But in assessing whether their relationship is a protective factor, and putting 

the welfare and interests of any child who would be born into the 

relationship first, we consider that the personal relationship between them 

in a risk and not a protective factor.  

269 In this context, we accept OMU’s mother’s statement that RGJ is ‘a loving, 

doting and maternal woman who, if given the chance to have children 

would flourish’.   

270 We must consider however whether the child born to RGJ and OMU 

through IVF would flourish or would be at real risk of harm, putting the 

child’s welfare and interests first and considering what is in the child’s best 

interests. 

Personal resilience 

271 We agree that both OMU and RGJ have shown considerable resilience in 

their lives.   

272 RGJ has survived childhood and teenage sexual assault, the death of her 

mother in front of her in a car accident when she was a teenager, rejection 

and emotional abuse by her father and stepmother, and the loss of a baby to 

miscarriage early in her marriage. Despite these extraordinary challenges 

http://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/VCAT/2018/1235


 

VCAT Reference No H143/2017 Page 45 of 48 
 
 

 

she gave us the strong impression of a person who is determined and able to 

be positive, to make a good life for herself and to show love for others.  We 

particularly agree with Dr Nguyen’s comments that RGJ presents as an 

engaging woman who is strong, has a positive outlook and has shown a 

capacity to reflect. 

273 OMU has survived a dislocated childhood, difficult family circumstances 

and the death of a child, when he himself was still a teenager. It is no 

surprise that the death of his son has had a deep and enduring impact on 

him. He is rightly proud of the care he and his former partner gave their son 

in his short life, and the attendance of hospital staff at his son’s funeral 

attests to their recognition of the care he received. 

274 We acknowledge that they have been able to make a home and a life for 

themselves despite circumstances that might have crushed others. 

275 This would in many cases be a strong protective factor but here its strength 

is diminished by the evidence that family violence and conflict are also part  

of the life they have made together. 

Summary of protective factors 

276 In summary, on the evidence available to us at the hearing, we have found 

the following protective factors are present in OMU and RGJ’s relationship 

or life: 

(a) Stable housing  

(b) Employment for OMU  

(c) Family and social networks 

Is there a barrier to treatment under the Assisted Reproductive Treatment 
Act 2009? Yes 

277 We explained earlier that, in this case, our task is to decide whether 

carrying out the treatment is consistent with the best interests of a child who 

would be born because of the treatment procedure.  In making that decision 

we must have regard to the guiding principles set out in s 5 of the ART Act 

and the principle that the welfare and interests of persons born or to be born 

as a result of treatment procedures are paramount. 

278 In making our decision we are required to evaluate any identifiable and 

established risk factors to the child to be born. 

279 As is apparent from our reasons above, there are eight risk factors present in 

this case.  While they are somewhat tempered by the protective factors we 

have found present here, those are outweighed by the risk factors. 

280 In the light of Professor Beaton’s opinion particularly, we consider there 

would be significant risk of harm for a child arising from the family 

violence and conflict we have described.  The research we summarised 

earlier referred to risk factors that may interact and how their effects may be 
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magnified when they co-occur or ‘pile-up’.  We have discussed above how 

some of the risk factors overlap and interrelate – in particular the family 

violence and conflict, mental health issues for both applicants and their 

difficult childhood experiences.  The presence of these multiple and co-

existing risk factors weigh against finding there is no barrier to treatment. 

281 In all the circumstances of this case, we cannot be satisfied carrying out the 

treatment would be consistent with the best interests of a child who would 

be born because of the treatment procedure. Given the multiple and 

interrelated risk factors present here, we are not satisfied that conditions are 

appropriate or would sufficiently address the risk in this case. 

282 Having made that decision, standing in the shoes of the Panel, we cannot 

decide under section 15(2) there is no barrier to treatment and so we must 

affirm the Panel’s decision.  

 

 

      

 

Vice President 

Judge Millane  

    Senior Member 

    A Dea 

  Senior Member 
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TABLE A – RISK AND PROTECTIVE FACTORS FOR CHILD ABUSE AND 
NEGLECT 

 

FAMILY/PARENTAL FACTORS  

Risk Factors Protective Factors  

Parental substance abuse Secure attachment with child 

Involvement in criminal behaviour Positive parent-child relationship  

Family conflict or violence Supportive family environment 

Mental health problems Extended family networks 

Physical health problems High level of parental education 

History of child abuse and neglect Parental resilience  

Parental disability (physical/cognitive/emotional) Concrete support for parents  

Large family size Sound parental coping skills  

High parental stress Awareness of stages in child development 

Poor parent-child interaction  

Low warmth/harsh parenting style  

Separation/divorce  

Low self-esteem  

Teenage/young parents   

Single parent  

Non-biological parent/s in the house  

Low level of parental education  

Use of corporal punishment  

SOCIAL/ENVIRONMENT FACTORS  

Risk Factors Protective Factors  

Socio-economic disadvantage Strong, positive social networks  

Parental unemployment Stable housing 

Social isolation Employment 

Inadequate housing Family expectations of pro-social behaviour 

Homelessness Well-resourced schools available in neighbourhood 

Lack of access to adequately resourced schools  Access to health and social services  

Lack of access to social support, incl child care and social 

services 
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Exposure to racism and/or discrimination  

Stressful life events  
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