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ORDER 

1 The decision of the Patient Review Panel of 1 April 2016 is set aside. 

2 There is no barrier to CPA undergoing the treatment sought. 
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REASONS 

INTRODUCTION 

3 The applicants, CPA and her partner, IKG have been together since later 

2007.  They have been married for some years.  Both work; CPA in nursing 

and IKG in retail. 

4 CPA and IKG, seek assisted reproductive treatment in order to have a child.  

5 CPA and IKG appeared in person.  The respondents, the Patient Review 

Panel (the Panel) and the Secretary to the Department of Health and Human 

Services (the Secretary) were represented by counsel, Ms Evans and Ms 

Davidson respectively. 

6 Section 14(1)(a)(i) and (2) of the Assisted Reproductive Treatment Act 2008 

(Vic) (‘the Act’) provide that if a criminal record check specifies that 

charges have been proven against a woman or her partner for a sexual 

offence referred to in Clause 1 of Schedule 1 to the Sentencing Act 1991 

(Vic), a presumption against providing treatment applies to the woman. 

7 A National Police Certificate issued on 17 December 2015 and other 

materials before the Tribunal disclose convictions for IKG for offending on 

dates between December 1988 and December 1995, on 26 April 2005 and 

on 5 June 2007.  

8 On 5 November 2014, IKG consented to a summary hearing in the 

Melbourne Magistrates’ Court.  He was convicted on five charges of 

common law assault (the Common Law assault offences).  Section 329 of 

the Crimes Act 1958 (Vic) specifies the penalty for the offence of common 

assault.  

9 IKG was released on his undertaking to be of good behaviour for 12 months 

and ordered to pay $1,500 to the Court Fund.  The offending committed in a 

seven year period, occurred at IKG’s parents’ home in Northcote and at 

other places in Victoria from 31 December 1988 to 1 January 1989, 1 

September 1991 to 31 October 1991, 1 January 1992 to 1 July 1992, 1 
November 1994 to 31 December 1994 and 10 May 1995 to 31 December 

1995.  

10 IKG was 17 years old and the victim, his female cousin, nine years old 

when the offending commenced.  The first charge involved IKG entering a 

bedroom in which his cousin was sleeping and touching, sucking, kissing 

and licking her feet.  The victim was assaulted by IKG in a similar manner 

at other locations during the periods alleged. 

11 On 11 October 2005, IKG pleaded guilty in the Downing Centre Local 

Court in New South Wales to one count of aggravated indecent assault in 

breach of s 61M(1) of the Crimes Act 1900 (NSW), the aggravating factor 

being that the victim was under the age of 16 (the NSW indecent assault 

offence).  The offending occurred on 26 April 2005 in a shopping centre.  
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The victim was an eleven year old girl in the company of her father and a 
younger girl.  She was followed and assaulted by IKG, who asked to look at 

the girl’s thong and, whilst kneeling, he took hold of and kissed the child’s 

foot.  

12 IKG pleaded guilty.  IKG was convicted and placed on an Interstate bond 

for 2 years on condition:  that he accept supervision for as long as 

considered necessary, obey all reasonable directions for counselling, 

educational development or drug and alcohol rehabilitation and report to the 

nominated probation office within seven days; and that he accept the 

guidance of a psychiatrist or psychologist, to take medication is prescribed 

and to attend for counselling, rehabilitation or educational development in 

accordance with medical advice.  The psychiatrist nominated was, Dr Wade 

or other physician to whom Dr Wade referred IKG. 

13 IKG was also placed on the Child Protection Register for seven years and, 

if his recall of this is correct, on the Sex Offender Register, for a period of 

eight years.
1
  IKG later returned to live in Victoria where he was supervised 

and participated in sex offender programs and treatment. 

14 Whilst undergoing treatment and in breach of his bond, on 5 June 2007, 

IKG indecently assaulted an adult female shop assistant working at a 

Victorian shopping centre.  According to the Summary of Charges, the 

victim was working at the rear of the store when she was grabbed by both 

arms and forcibly turned towards IKG, who attempted to kiss her on the 

mouth.  The victim resisted and IKG kissed her chin with his open mouth. 

15 On 3 December 2007, IKG pleaded guilty in the Heidelberg Magistrates’ 

Court in Victoria to one count of indecent assault in breach of s  39(1) of the 

Crimes Act 1958 (Vic) (the Victorian indecent assault offence).  He was 

convicted and placed on a Community Based Order (CBO) for a period of 

12 months.  Among the conditions imposed under the CBO, IKG was 

required to perform 100 hours of unpaid community work over a 12 month 

period; undergo assessment and treatment for alcohol/drug addiction or 
submit to medical/psychological/psychiatric assessment and treatment as 

directed by Corrections’ Regional Manager; undergo assessment for 

programs to reduce re-offending and participate in such programs as 

directed by a Community Corrections Officer; and be under supervision of 

a Community Corrections Officer. 

16 Where a presumption against providing treatment applies under s 14, a 

person may apply to the Panel for review under s 15(1)(a) of the Act.  The 

presumption against treatment is rebuttable.  Section 15(2) of the Act 

confers a discretion on the Panel to authorise the provision of treatment.  

CPA and IKG applied to the Panel in January 2016.  The Panel concluded, 

among other things that the NSW indecent assault offence and the Victorian 

indecent assault offence convictions both gave rise to a presumption against 

 
1
  Tribunal Book, 341-343 and Section 49 Statement, the report of Dr Davidson at 90. 
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treatment but not the Common Law assault convictions.  The latter offences 
were, nonetheless, taken into account in reaching its decision.  

17 Schedule 1 of the Sentencing Act contains a list of “Serious Offender 

Offences”.  Clause 1 lists the Sexual Offences.  The NSW indecent assault 

offence is not listed.  Clause 1(g), however, states that Clause 1 applies to 

any other offence, whether committed in Victoria or elsewhere, the 

necessary elements of which consists of elements that constitute any of the 

offences referred to in paragraphs (a) to (f).  

18 On this occasion, despite some difference between the elements of the 

NSW indecent assault offence and a Victorian offence of “indecent assault 

with aggravating circumstances” listed in Clause 1(c) of Schedule 1, the 

Panel concluded that the NSW indecent assault offence also created a 

presumption against providing treatment. 

19 As is apparent from the decision and reasons published on 1 April 2016, the 

Panel determined by a majority of four members to one that there is a 

barrier to treatment and treatment may not proceed.
 2

 

20 Section 96(a) of the Act provides that an application may be made to the 

Victorian Civil and Administrative Tribunal (the Tribunal) for review of a 

decision of the Panel that there is a barrier to treatment of a person under 

the Act.  By application dated 9 April 2016, CPA and IKG applied for 

review of the Panel’s decision. 

21 Ms Evans submits that, as the age of the victim was the only circumstance 

of aggravation, the more comparable Victorian offence is that to which 

Clause 1(a)(vii) of Schedule 1 of Schedule refers; namely, the offence of 

“indecent act with a child under the age of 16 years” under s  47(1) of the 

Crimes Act (Vic).  The latter offence was added to the list of Sexual 

Offences contained in Clause 1 in 1997. 

22 The Tribunal agrees with Ms Evans’ analysis of the Sexual Offences listed 

in Clause 1 of Schedule 1.  On 26 April 2005, the necessary elements of the 

NSW indecent assault offence consisted of elements that likely constituted 
the offence of indecent act with a child under the age of 16 under s  47(1) of 

the Crimes Act 1958 (Vic).   

23 Accordingly, for the purposes of the Act, the Tribunal proceeded to 

determine this application on the basis that the Victorian indecent assault 

offence and the New South Wales indecent assault offence convictions 

were, at the relevant time, Sexual Offences to which Clause 1 of Schedule 1 

to the Sentencing Act referred.  

24 In this regard, the Tribunal notes that should its understanding of the 

application of Clause 1(g) of Schedule 1 be wrong, the conviction for the 

Victorian indecent assault offence alone gives rise to a rebuttable 

presumption against providing treatment. 

 
2
  Section 49 Statement, 107-121. 
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THE POSITION TAKEN BY THE PANEL AND THE SECRETARY AT 
HEARING 

25 CPA and IKG both gave evidence.  

26 Essentially, the Panel and the Secretary agreed on the proper construction 

of the Act and the approach to review of the Panel decision.  Neither the 

Panel nor the Secretary opposed the grant of relief sought by the applicants.  

Ms Evans did not seek to defend the Panel’s decision or to cross-examine 

the witnesses.  Written submissions were filed on behalf of the Panel.  

These and Ms Evans’ oral submissions addressed the legal framework and 

construction issues; the weight to be given to the reasons for the decision of 

an expert panel established by the Act to consider whether there is a barrier 

to treatment if a presumption against treatment applies; and the Tribunal’s 

powers on review.  

27 Ms Davidson informed the Tribunal that she appeared to assist the Tribunal 

as the Secretary took no position on the outcome of what the Secretary 
viewed as a “finely balanced issue”.  Ms Davidson cross-examined both 

applicants and called evidence from Consultant Psychologist, Simon 

Candlish who, at the request of the Secretary, interviewed IKG on 29 June 

2016 and submitted a psychological risk assessment report and addendum 

report dated 6 July 2016 and 27 July 2016 respectively.  

28 The position adopted at hearing, by particularly the Secretary, reflects 

changes in the information and evidence, which includes the up-to-date 

expert assessment and evidence, available since the Panel hearing.   

29 The Tribunal is, nonetheless obliged to determine the application in 

accordance with the requirements of the Act and the test established by the 

Act and explained by the Court of Appeal in Patient Review Panel v ABY 

and ABZ.
3
 

30 The summary of the legal framework and the approach taken by the 

Tribunal below incorporates the Panel’s written submissions and the oral 
submissions made at hearing without repeating these in full. 

REVIEW UNDER THE ACT 

31 The powers of the Tribunal are set out in ss 51 and 51A of the Victorian 

Civil and Administrative Tribunal Act 1998 (Vic) (the VCAT Act).  The 

Tribunal, in reviewing the Panel’s decision, is exercising review 

jurisdiction.  The Tribunal has all of the functions of the Panel.  The 

Tribunal may affirm, vary or set aside the decision of the Panel and make 
another decision in substitution for it, or alternatively, set aside the decision 

and remit the matter for reconsideration by the Panel in accordance with 

any directions or recommendations from the Tribunal.  Where a decision is 

affirmed, varied or substituted by the Tribunal, the decision is deemed to be 

 
3
  [201] 37 VR 634. 
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a decision of the Panel.  It takes effect from the time the Panel’s decision 
has or had effect.  

32 In deciding the application for review, s 15(3) of the Act requires the Panel 

to have regard to the guiding principles referred to in s 5
4
 and to whether 

carrying out a treatment procedure is for a therapeutic goal
5
 and is 

consistent with the best interests of a child who would be born as a result of 

the treatment procedure.
6
 

33 It was common ground that the treatment procedure for CPA is for a 

therapeutic goal. 

34 Section 5 of the Act relevantly provides as follows: 

  Guiding Principles 

 It is Parliament’s intention that the following principles be given effect in 

administering this Act, carrying out functions under this Act, and in the 
carrying out of activities regulated by this Act‒  

(a) The welfare and interests of persons born or to be born as a result 

of treatment procedures are paramount; 

(b)  … 

35 The requirement in s 5 to ‘give effect’ to this and the other principles 

articulated by the section is a ‘clear and unambiguous purpose’ of the 

Parliament.
7
 

36 The Panel’s written submission contains a very helpful and uncontroversial 

summary of the appropriate approach to construction of the terms:  “best 

interests of the child” and “welfare and interests of the person born” and the 

application of s 32 of The Charter of Human Rights and Responsibilities 

Act 2006.   The Tribunal adopts as accurate the relevant extracts with 

footnotes from the written submission, to which Ms Evans also made 

reference during oral submission:  

 C.  Proper Construction of ‘Best Interests of the Child’ – s 15 

(3)(b)(ii) and ‘Welfare and Interests of the Person Born’ – s 

5(a) 

24. The Panel/VCAT must be satisfied that granting treatment will 
be in the “best interests of a child” to be born as a result of the 

treatment.8   

25. There is no definition of “best interests of a child” or “welfare 
and interests of persons born” in the Act. 

26. The Guiding Principles state that “the welfare and interests of 
persons born or to be born” are “paramount”.  The same 
principle is reflected in other statutory contexts where the “best 

 
4
  Section 13(3)(a). 

5
  Section 15(3)(b)(i). 

6
  Section 15(3)(b)(ii). 

7
  Patient Review Panel v ABY and ABZ at 643-44 [46] and [47]. 

8
      Ibid, 657 [117]. 
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interests of the child” 9 and/or “welfare and interests of the 
child”

10
 is a paramount consideration.  In family law and 

adoption law, the “best interests of a child” and “welfare and 
interests of the child” can often be determined a decision-maker 
examining the range of potential scenarios to determine which 
would be best for the child.  However, guidance from other 
contexts is limited for the Act, because unlike other contexts, 
the potential scenarios under the Act involve only life or non-
existence.  For this reason, the Court of Appeal has identified 

that no comparator is available under the Act.11  

Guidance from the decision in Patient Review Panel v ABY and 

ABZ 

27. Guidance on the meaning of the expressions “best interests of a child” 
and “welfare and interests of persons born” is available from the Court 
of Appeal decision in Patient Review Panel v ABY and ABZ.

12
  The 

following propositions can be distilled from the judgment: 

(a) where the “best interests of a child” run counter to the therapeutic 
goal, the “best interests of a child” are paramount;

13
 

(b) the expressions “best interests of a child” and “welfare and 
interests of persons born” require an evaluation of any identifiable 
and established risk factors to the child to be born;

14
 

(c) these risk factors include, but are not limited to, the risk factors that 
gave rise to the presumption against treatment;

15
 

(d) the Panel/VCAT needs to be satisfied that, based on all of the 
evidence that comes before it, including any evidence of factors 
potentially adverse to the well-being or best interests of the child 
that is not directly related to the presumption against treatment, 
granting treatment will be in the best interests of any child to be 
born as a result of the treatment;

16
 

(e) the Panel/VCAT is not required to examine the overall parental 
capacity of the applicant and her partner (if any);

17
 and 

 
9
          See s 10(1) of the Children, Youth and Families Act 2005 (Vic); s 15(1)(d) of the Adoption Act 

1984 (Vic) (which requires the Court to be satisfied that “the welfare and interests of the child will 

be promoted by the adoption”); s 29E(1)(a) of the Status of Children Act 1974 (Vic); s 31(1)(a) of 

the Corrections Act 1986 (Vic) (which permits the Secretary to the Department of Health and 

Human Services to permit a child to live with his or her parent in prison if the Secretary is satisfied 

that it is in the “best interests of the child” to live with the parent in prison) and s 17(2) of the 

Charter of Human Rights and Responsibilities Act 2006 (Vic). 
10

         See s 9 of the Adoption Act 1984 (Vic) (which provides that the “welfare and interests of the child 

concerned” is the paramount consideration in the administration of the Act.)  In Re S [1969] VR 

490 (30 August 1968), an adoption case, the Court said:  “the phrase ‘the welfare and interests  of 

the child’ connotes not only the phys ical well-being of the child but his interests from a long term 

point of view, as, for instance, in the possibility of inheritance from his adoptive parents.” 
11

  Patient Review Panel v ABY and ABZ, 650 [85]. 
12

  TRV v Department of Health and Human Services [2015] VCAT 1188, [45]. 
13

  Patient Review Panel v ABY and ABZ, 648 [74]. 
14

  Ibid, 639 [21]. 
15

  Ibid, 639 [21], 647 [68]. 
16

  Ibid, 649 [79], 652 [94], 657 [117]. 
17

  Ibid, 657 [117]. 
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(f) the Panel/VCAT is not required to assess an applicant against an 
ideal standard of parenting or “the best parenting possible”.18  

28. The Court of Appeal described the test in the following terms: 

The test will require the Panel to be satisfied that granting 
treatment will be in the best interests of any child to be born as a 
result of the treatment.  This decision will be based on all the 
evidence that comes before it, including any evidence of factors 
potentially adverse to the well-being or best interests of the child 
that is not directly related to the initial obstruction to treatment.  A 
consideration of what constitutes the best interests of a child could 
include the physical, sexual, emotional and developmental well-
being of a child.  The part of the decision which pertains to 
considering the best interests of the child will first involve 
recognising, on the evidence before the decision-maker, any 
potential identifiable and established risk factors as supported by 
research and expertise in the field.  Secondly, it must be decided 
either that these factors present a real risk of harm when applied to 
all of the circumstances in an individual case, and therefore a 
barrier to treatment arises, or that they do not, and therefore no 

barrier exists insofar as ss 15(b)(ii) and 5(a) are concerned.
19

 

29. Whether it is in the “best interests of a child” to be born: 

         …will very much depend on the particular circumstances that he or 
she will be born into.  Such circumstances will vary from case to 
case and will necessarily involve a close examination of the 

applicant and their partner.
20

 

30. The test involves a decision-maker: 

(a) first, recognising on the evidence before it, any potential 
identifiable and established risk factors as supported by research 
and expertise in the field; and 

(b) secondly, deciding whether these factors present a “real risk of 
harm” when applied to all of the circumstances in an individual 
case.

21
 

31. The “best interests of the child” test is, however, not limited to 
consideration of risk factors.  The breadth of the expressions “best 
interests of a child” and “welfare” require the Panel/VACT to also 
consider protective factors and matters that are not related to risk, but 
are relevant to a child’s “well-being”, welfare and interests. 

Guidance from the VLRC Final Report on Assisted Reproductive 

Technology and Adoption 

32. Guidance on the meaning of the expressions “best interests of a child” 
and “welfare and interests of a child”, as well as the way that the Act 
was intended to operate, is also available from the report of the 
Victorian Law Reform Commission (the Commission) that preceded 

 
18

  Ibid, 650 [85]. 
19

  Ibid. 
20

  Ibid, 649 [76]. 
21

  Ibid, 657 [117]. 
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the Act, the 2007 Assisted Reproductive Technology and Adoption:  
Final Report (the VLRC Report).

22
   

33. The VLRC identified that the principle of “best interests of the child” 
was the predominant concern expressed to the Commission, and that 
the recommendations it made concerning access to ART are intended 
to give effect to this guiding principle.

23
 

34. The VLRC expressly disagreed with the view that there should not be 
restrictions on accessing treatment because parents who do not require 
assistance to conceive do not have the same restrictions. Rather, the 
Commission stated that assisted reproduction is regulated and 
supported by the state and the state has a responsibility to identify 
cases where there is an unacceptable risk of harm.

24
   

35. The VLRC Report focuses on “identifiable and established risk 
factors” and “objective and verifiable risk factors”.

25
  The 

Commission stated that the presumption relating to people who have 
committed serious sexual offences is based on research showing that 
some people convicted of serious sexual offences are subsequently 
convicted of further sexual offences, and a small proportion of sexual 
offenders are convicted of offences against both adults and children.  
The Commission said: 

[a]ccording to this view, the Commission believes that the 
presumption against treatment of anyone who has been convicted 
of a sexual offence is justified because it takes a cautionary 
approach which minimises the risk of harm to a child conceived 
through assisted reproduction.

26
 

36. The Commission acknowledged that when assessing “unacceptable 
risk”, time is a relevant factor.

27
  The Commission said that a purpose 

of the review process is to ensure that a person whose circumstances 
have changed materially since the offending conduct should not be 
unfairly excluded from treatment.

28
  The time that the offences 

occurred and the person’s circumstances at that time will be relevant 
factors, as will the presence of other factors that suggest an 
unacceptable risk of harm.

29 

… 

Application of s 32 of the Charter of Human Rights and 

Responsibilities to s 5(a) and s 15(3)(b)(ii) of the Act 

45.     The Charter of Human Rights and Responsibilities (the Charter) 
should also be examined when construing the expressions “best 
interests of a child” and “welfare and interests of persons born” s 
15(3) and s 5 of the Act.  

 
22

  Ibid, 644 [50]. 
23

  VLRC Report, 59. 
24

  Ibid, 63, 64. 
25

  Patient Review Panel v ABY and ABZ at 652, [93]; VLRC Report, 6, 61. 
26

  VLRC Report, 64. 
27

  Ibid, 63. 
28

  Ibid, 64. 
29

  Ibid, 63. 
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46.    Pursuant to s 32(1) of the Charter, statutory provisions are to be 
construed, so far as it is possible to do so consistently with their 
purpose, in a way that is compatible with human rights.

30
 

47. The Charter protects the following rights: 

13(a):  A person has the right not have his or her privacy, 
family, home or correspondence unlawfully or 
arbitrarily interfered with. 

17(1):  Families are the fundamental group unit of society 
and are entitled to be protected by society and the 
State. 

48. There is a threshold issue as to whether these rights which protect a 
“family” are engaged by a decision of the Panel/VCAT to refuse 
access to treatment to a couple who wish to create a family. 

49. The scope of s 13 and s 17 were examined in Castles v Secretary to 
the Department of Justice (2010) 28 VR 141 (Castles).   A prisoner 
seeking access to in vitro fertilisation (IVF) treatment relied on s 13 
and s 17(1) to argue that she had a right to continue IVF treatment and 
have another baby while in prison.  The Secretary to the Department 
of Justice argued that no Charter rights were engaged and that the 
right that the plaintiff sought to assert was a right to found a family, 
which is not protected in the Charter. Her Honour Justice Emerton 
considered (emphasis added): 

[t]he fact that she already has a family does not mean that 
in attempting to have another child, she is not seeking to 
found a family. The family that she seeks to found is a 
slightly larger one than the family she already has.

31
  

50. Her Honour said that there was no right to found a family in the 

Charter, stating (emphasis added): 

 Accordingly, I consider that the statement in the 
explanatory memorandum that it was not Parliament’s 
intention to create a right to found a family in the Charter 
has considerable bearing on the way in which the rights in 
the Charter that concern the protection of families, privacy, 
personal autonomy, self-realisation and so on are to be 
construed.  It provides sufficient basis, in my view, not 
construe the rights that have been specifically selected for 
protection and promotion in the Charter as including a 
right found a family.  In my view, when the legislature 
expressed its intention not to create a right to found a 
family in the Charter, it did so because it did not want the 
Charter to intrude upon questions of access to ART, 
recognition of legal parentage and rights to adoption. 

 
30

  Section 32(1) of the Charter provides that, so far as it is possible to do so consistently with their 

purpose, all statutory provisions must be interpreted in a way that is compatible with human rights. 

Section 32(1) was the subject of detailed consideration by the High Court in Momcilovic v R 

(2011) 245 CLR 1 and more recently by the Victorian Court of Appeal in Slaveski v Smith (2012) 

34 VR 206, Nigro v Secretary to the Dept of Justice (2013) 304 ALR 535, where Redlich, Osborn 

and Priest JJA said it was unnecessary to resolve whether the Court of Appeal’s judgment in 

Momcilovic should be applied, and Victoria Police Toll Enforcement v Taha [2013] VSCA 37. 
31

  Castles,162 [75]. 
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Accordingly, the Charter rights which might otherwise 
have encompassed rights to ART, recognition of legal 
parentage and adoption should be construed as not 
encompassing such rights.

32
 

51. In so far as any right to found to a family were to be asserted in these 
proceedings, the decision in Castles establishes that such a right is not 
protected by the Charter (sic).

33
  

37 As mentioned, the Tribunal proceeded on the basis that Ms Evans’ 

exposition of the construction of the terms “best interests of a child” and 
“welfare and interests of persons born,” incorporating as it does a recent 

summary of the Court Appeal’s observations on the application of ss  

15(3)(b)(ii) and 5(a) of the Act in TRV v Department of Health and Human 

Services (Human Rights),
34

 is correct. 

THE PANEL – HEARING AND DECISION 

38 The Tribunal accepts as correct Ms Evans’ submission at hearing that Court 

of Appeal authority requires that the Tribunal give considerable weight to 

the Panel’s reasons.  The Panel is charged with administrative responsibility 

for the Act and its members have both specialist expertise and unique 

experience in dealing with the issues arising under the Act.
35

 

39 On this occasion, the Panel comprised five members: a lawyer (Chair), a 

lawyer and medical practitioner (Deputy Chair), two child protection 

experts and an embryologist and genetic counsellor.  The Tribunal was 

informed that the two child protection experts were part of the majority 

decision of four members.  

40 The application made on 5 January 2016 stated, among other things, that 

IKG:  “has thyroid problems, which in his younger days caused him to be 

depressed, he had a foot fetish.  All the criminal records on the police check 

were never any more than touching of the feet.  (IKG) is now in a different 

situation, married with two dogs.  His (sic) completed counselling and in 

total different mind set (sic).  Works full time and surrounded by loving & 

supportive family…”
36

 

41 In the lead up to the hearing on 10 February 2016 the Panel sought and 

obtained further information from the applicants specifically relating to the 

offending. Some of this information was contained in correspondence 

received from CPA on various dates. 

42 On 8 January 2016 CPA informed the Panel that:  

The victims to (IKG) were unknown, they weren’t related to him in 
any way, or he didn’t have any relationships to them, in any form. 

 
32

  Ibid, 648 [72]. 
33

  TRV v Department of Health and Human Services [2015] VCAT 1188, [44] (the Tribunal relied on 

Castles in a review of a decision of the Panel that a barrier to treatment applied). 
34

  Ibid [46]. 
35

  Macedon Ranges v Romsey Hotel (2008) 19 VR 422, 437. 
36

  Section 49 Statement, 15. 
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They both occurred in shopping centres. 
2005 was Sydney in a shopping centre and a teenager. 
2007 was an adult not a child and at Northland. 

2005 (IKG) attempted to kiss the girls [sic] foot. 
2007 (IKG) attempted to kiss a girl of whom he thought was interested 

in him. 
(IKG) pleaded guilty in court on both occasions… 

… 

(IKG) did receive counselling but doesn’t [sic] have any information 
of this as it was some time ago.  He doesn’t [sic] remember names or 

numbers.  But the thyroid problem did cause his depression which 
caused the offences.  (IKG) whom is now married is in a different 
mind set (sic) and now only has eyes for his wife.37 

43 In response to the certified extract from the Heidelberg Magistrates’ Court 

in respect to the Victorian indecent assault offence, on 29 January 2016 

CPA informed the Panel that:  “this offence was an adult in her 20’s, not a 

child therefore should not be used against (IKG) for IVF.  None of these 

charges have anything to do with raising a child and (IKG) would never 

hurt an unborn child.  It has been 10 years since committing any offenses 

(sic)”.
38

  

44 On 2 February 2016 the Panel receive documentation from the Downing 

Centre Local Court regarding the NSW indecent assault offence.  This 

documentation was forwarded to the applicants.  The applicants did not 

respond to this further documentation prior to commencement of the Panel 

hearing on 10 February 2016.  They did, however, provide written character 

references from two cousins, whom IKG subsequently informed the Panel 

were not involved in the Common Law assault offences but were aware of 

the NSW indecent assault offence and the Victorian indecent assault 

offence.
39

 

45 On 10 February 2016, the applicants appeared in person before the Panel.  

They were questioned by the Panel at length.  Among the responses given 

to specific questions the Panel was informed by IKG or, where indicated, 

by CPA of the following matters:
40

 

 The NSW indecent assault offence and the Victorian indecent assault 
offence were “minor”.  IKG attributed these offences to a foot fetish 

he had difficulty controlling at the time and to depression also 

suffered at that time.  

 IKG referred to a history of thyroid disease in the treatment of which 
he has taken the drug, Thyroxine for most of his life.  He was on this 

drug but not antidepressant medication at the time of the NSW 

 
37

  Section 49 Statement, 109. 
38

  Section 49 Statement, 109. 
39

  Section 49 Statement, 21-24. 
40

  Section 49 Statement, 111-114. 
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indecent assault offence.  IKG indicated he was willing to undergo 
independent psychological or psychiatric assessment. 

 IKG said with counselling and group therapy he had learnt how to 

control his thoughts and impulses, control his foot fetish and “keep his 

hands” to himself. 

 IKG was no longer undergoing counselling and could not recall who 

conducted the court ordered counselling, where it had been done and 

what role (if any) Dr Wade had in his treatment. 

 As to the NSW indecent assault offence, IKG said he did not have 

anything further to say about this, although CPA apparently 

commented that the youngest person her husband had offended 

against was 16 and that none of his offences involved babies. 

 When taken to court documents which indicated the victim of the 

NSW indecent assault offence was 10 or 11 years of age at the time, 

IKG said he could not remember the age of the victim and did not 
remember much from that period because he was in “such a bad 

mental state”. 

 IKG stated that he had some difficulties with his mental health and a 

foot fetish, but never previously “to that degree”. 

 Whilst stating this was “no excuse” for the offending, IKG said he had 

been lonely and depressed prior to meeting CPA and the offending 

was in the past.  IKG recalled he had moved to New South Wales to 
pursue an interest in a person who was not interested in him and this 

had exacerbated his mental health issues. 

 IKG said he had never felt worse than he did immediately after 

committing the NSW indecent assault offence.  This and the 
consequences of this offence; being fired from his job and being 

charged had a big impact on IKG’s life and had “snapped (him) out of 

it”.  

 IKG sought to contradict the court record that he had kissed the foot 
of the child by stating that he had “only” attempted to kiss her feet. 

 As to the Victorian indecent assault offence, IKG explained he tried to 

kiss the victim, whom he believed was older than him and was also 
interested in him. 

 As to the Common Law assault offences, CPA commented that IKG’s 

cousin had made up the charges. 

 Since meeting CPA, IKG said he had never been happier; he was not a 
bad person; he had never been violent; the “only thing” was his foot 

fetish; and the NSW indecent assault offence was a “once off”. 

 IKG described an extended family comprising two older brothers and 
a total of seven nephews and nieces, some of whom are now in their 
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twenties.  His immediate family, but none of CPA’s family, knew 
about his criminal history. 

 IKG had not researched the source or cause of his foot fetish.  He 

believed the foot fetish was “normal”; “a lot of people have it”; and it 

was something he could not control.  IKG reported he had not 
received a formal diagnosis regarding his foot fetish. 

 IKG believed he could “certainly control [the offending] better now”; 

that he would not separate from CPA; he was more aware of his 
mental health and foot fetish now and would seek help before “it 

happened”; and he was wiser now and could deal with any urges he 

felt. 

 CPA stated she had “no concerns” and believed her husband would be 
“an amazing parent”. 

 When asked how she would react if they had a child and she started to 

have concerns about IKG behaviour around children, CPA was certain 
it would never get to that stage, but, if it did, she would take him to 

obtain help. 

46 Prior to adjourning the hearing, IKG apparently consented to the Panel 

obtaining a copy of a report of the court-ordered assessment for the 

Common Law assault offences. 

47 On 2 March 2016 the Panel received a copy of a pre-sentence psychological 

report dated 31 October 2014, prepared by clinical and forensic 

psychologist, Dr Ann C Davidson.  This was forwarded to the applicants.  

CPA responded by informing the Panel that they had read the report.  She 

commented as follows:
41

 

We have basically said everything we want to say.  Just this whole 

thing is ridiculous.  This whole thing is to protect a unborn child.  Like 
ive said a number of times and ill says again.  My husband would 

never hurt a child, he would never become violent.  Not sure what you 
want from us but this is dragging on.  There is so many people out 
there in public that have kids naturally and are abusive towards their 

partners and children.  I feel as tho this is all very unfair on my 
husband.  Every body has a pass and unfortunately he made some 

mistakes just like probably 90% of this world has. 

My husband isnt exactly young anymore.  Dont keep denying him the 
chance to become a father.  Years are going on and were both getting 

older.  He wants to be able to see his own children grow up and 
become adults just like everybody else does. 

I can reassure each and everyone of you that my husband will be a 
protective, caring and devoted husband to our children more so then 
what many other fathers are like out there in todays world. 

 
41

  Section 49 Statement, 115. 
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I wouldn’t be just saying all this if it wasnt true infact i wouldn’t even 
be married to him. 

Im not sure what else you want from us but all im asking from you is 

to give my husband a chance of becoming a dad (sic). 

48 On 4 March 2016, the Panel received documents from the Magistrates’ 

Court relating to the Common Law assault offences.  Copies were 

forwarded to the applicants.  CPA responded with the following comment:42 

 IKG cant be judge on that information anyways as that wasnt the 

barrier against treatment.  Only the first 2 court cases were (sic). 

49 On 16 March 2016, the Panel members were provided with a file note of the 

hearing held on 10 February 2016 and the additional documentation.  On 21 

March 2016 the Panel reconvened via teleconference to discuss the 

additional documentation and to decide the application.  The applicants 

were not present. 

50 The protective and risk factors identified by the Panel prior to making its 

decision were stated in the reasons published as follows : 43 

Protective Factors identified by the Panel 

103.  The Panel noted that (IKG) is currently in a stable relationship 

with (CPA): 

(1)  the Forensicare report described the applicants’ 

relationship as “strong and supportive”; 

(2)  the Panel noted that (IKG) has not been charged with any 
criminal offences during this relationship and it has been 

nine years since he was last charged with a criminal 
offence. 

104.  The Panel also noted that (IKG) is currently employed, living in 
stable accommodation with his wife and enjoys support from his 
family and his wife’s circle of friends. 

Risk factors identified by the Panel 

105.  The Panel considers that (IKG’s) criminal offending is both 

serious and chronic and that this gives rise to a significant risk to 
a child to be born: 

(1)  (IKG) has an established history of serious sexual criminal 

offending over a prolonged period of time (between 1988 
and 2005); 

(2)  (IKG) appears to have a predilection for offending against 

pre-pubescent girls; 

(3)  (IKG) assaulted his cousin in 1988, 1989, 1991, 1992, 

1994 and 1995, commencing when she was nine years old 
and he was 17 years old;  

 
42

  Section 49 Statement, 116. 
43

  Section 49 Statement, 117-118. 
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(4)  (IKG) has displayed predatory and opportunistic 
behaviour in his offending, as evidenced by his pre-
meditated pursuit of an 11-year-old unknown female 

victim in a public place in 2005; 

(5)  (IKG) assaulted an adult woman in 2007. 

106.  The Panel considers that there is an ongoing risk of reoffending, 
which gives rise to a risk to a child to be born.  In her report Dr 
Davidson indicates that: 

  (1)  (IKG) has an ongoing paraphilia; 

(2)  (IKG’s) ongoing paraphilia is currently being satisfied by 

(CPA); 

(3)  (IKG’s) risk of reoffending is in the lower end of the 
moderate range. 

107.  The Panel considers that (IKG) demonstrated a superficial and 
unsophisticated understanding of the causes and/or precipitants 

of his criminal offending which causes concern for the Panel 
that (IKG) may not be able to identify or respond appropriately 
in the future if his risk of reoffending was to elevate.  The Panel 

considers that this represents a significant risk to a child to be 
born: 

(1)  at the hearing on 10 February 2016, (IKG) described his 
foot fetish as “normal”.  The Panel does not consider his 
paraphilia to be normal; 

(2)  (IKG) has stated that his criminal offences occurred as a 
result of depression and his thyroid condition and that 
because he is not currently depressed, he does not believe 

that he is at risk of reoffending.  While the Panel notes that 
(IKG) is receiving treatment for his thyroid condition in 

the form of thyroxine and that he self-reports as not 
currently being depressed, the Panel is concerned that 
(IKG) continues to underestimate his future risk of 

reoffending; 

(3)  between 1988 and 2005, (IKG) did not seek or receive any 

treatment specifically for his paraphilia.  Indeed, it would 
appear that (IKG) has only sought treatment when ordered 
to do so by a court; 

(4)  (IKG) stated that he has learned to control his impulses 
through counselling.  However, when questioned further, 

(IKG) was unable to recall the details of his previous 
court-ordered counselling, despite the Forensicare report 
indicating that (IKG) attended 30 counselling sessions of 

2.5 hours each (a total of 75 hours of counselling) between 
June 2006 and March 2007; 

(5)  the applicants have stated they would seek help if any 
issues were to arise.  However, they did not have a 
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specific plan in place or a counsellor from whom they 
would seek assistance. 

108.  The Panel considers that (IKG) demonstrated limited insight 

into the potential impact of his offending on his victims and that 
this gives rise to a risk to a child to be born: 

(1)  (IKG) displayed a limited degree of understanding of the 
impact of his offending on the victim of the first offence; 

(2)  (IKG) did not demonstrate any understanding or insight 

into the impact of his behaviour on his other victims 

(3)  (IKG) referred to his pattern offending as “only” involving 

a foot fetish. 

109.  The Panel did not consider (CPA) to be a witness of credit and 
found that she provided information to the Panel (including 

written submissions to the Panel and oral evidence at the 
hearing) that was misleading and inconsistent with the evidence 

available to the Panel: 

(1)  despite evidence to the contrary, (CPA) told the Panel that 
the youngest victim of her husband’s offending was 16 

years of age; 

(2)  despite evidence to the contrary, (CPA) told the Panel that 

none of the victims were known to (IKG); 

(3)  despite evidence to the contrary, (CPA) told the Panel in 
the application that the offences only involve touching of 

feet, whereas the evidence confirmed that the offences 
also involved kissing and sucking of feet; 

(4)  despite evidence to the contrary (in the form of (IKG’s) 

guilty plea and admission of the offences in the 
Forensicare report), (CPA) suggested to the Panel that 

(IKG’s) cousin had lied about the allegations against him 
in relation to the (Common Law assault offences). 

110.  The Panel considers that (CPA) tended to minimise and deny the 

seriousness of (IKG’s) offending and that she minimised and 
denied the potential risk to a child to be born.  The Panel 

considered this to be a risk to a child to be born: 

(1)  (CPA) appears not to understand the seriousness of 
(IKG’s) criminal history, including that he was on the 

NSW Sex Offenders Register (the Child Protection 
Register) for eight years; 

(2)  (CPA) has repeatedly stated that she does not believe that 
there is a risk of (IKG) reoffending, despite the available 
evidence to suggest that there is ongoing risk; 

(3)  (CPA) did not recognise the impact of her husband’s 
offending on the victims; 

(4)  (CPA’s) family are not aware of (IKG) offending. 
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111.  The Panel noted that, overall, the applicants’ insight, 
understanding and willingness to accept responsibility for the 
risk concerns identified above was limited. 

51 As is apparent from the passages extracted from the Panel’s published 

reasons, the Panel had regard to the findings reported in 2014 by clinical 

and forensic psychologist, Dr Davidson, to assist the Magistrate in 

sentencing IKG in the criminal proceeding.  

52 Dr Davidson’s report shows that a Sex Offender Programs Treatment 

Report written by psychologist Dr Lauren Gradstein for Corrections and 

dated 17 January 2008 was among the materials to which Dr Davidson had 

regard when reporting to the Magistrate in 2014.  

53 It appears that, other than the reference to this report in Dr Davidson’s 

report, Dr Gradstein’s report was not available to the Panel.  Her report and 

other Corrections reports are, however, contained in the further material 

produced by the Secretary for the Tribunal hearing.   

54 Notably, Dr Gradstein comments on IKG’s participation in the Skills Based 

Intervention Program (SBIP) operated by Sex Offenders Programs, 

Corrections Victoria.
44

  Participation in this treatment program was required 

following the NSW indecent assault offence to which the Panel referred in 

its published reasons.  According to Dr Gradstein’s report, earlier testing 

placed IKG in the borderline range of intellectual ability.
45

  The SBIP 

apparently targets sexual offending behaviour for special needs offenders 

including those with borderline intellectual functioning.  IKG’s attendance 

and participation in 30 weekly sessions between 29 June 2006 and 29 

March 2007 was considered satisfactory and, as such, was said to reflect 

IKG’s overall behaviour across correctional settings. 

55 Further material obtained from Corrections Victoria shows that following 

the Victorian assault offence IKG’s medication for hyperthyroidism was 

adjusted and IKG, who acknowledged the need for further assistance, was 

referred by his GP to psychologist, Mr Newport.
46

  

56 Mr Newport, whose report is dated 30 November 2007, was very impressed 

by his patient’s progress in implementing changes in his life after only five 

sessions.
47

 He concluded that IKG had been suffering from significant 

depression for at least two years but was no longer depressed. Mr Newport 

envisaged a few more sessions to assist IKG in maintaining the changes he 

had made in his circumstances. He did not then consider IKG at risk of 

reoffending in a similar manner.  

57 In October 2014 Dr Davidson assessed IKG’s risk of sexual reoffending 

using well established measurements; an actuarial tool, the Static-99 and the 

 
44

  Tribunal Book, 234-242. 
45

  Tribunal Book, 251. 
46

  Tribunal Book, Progress Report, 190-192. 
47

  Tribunal Book, 193-195. 
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structured professional guidelines in the Risk For Sexual Violence Protocol 

(the RSVP).
48

  

58 The Static-99 measures long-term risk potential by scoring 10 items.  IKG 

was assessed as being in the moderate-high category of risk of recidivism 

due to the presence of 4 of the 10 risk factors; specifically his age at less 

than 25 years; having prior sexual offences; unrelated victims; and having 

stranger victims.  As the summary of Mr Candlish’s evidence before the 

Tribunal shows in due course, Dr Davidson incorrectly scored IKG for 

being less than 25 years of age when, in 2014, he was 43 years of age.
49

 

59 The Static-99 does not measure change over time.  The RSVP does.  It 

assesses an individual’s propensity to engage in further sexual violence by 

considering evidence of 22 individual dynamic risk factors across five 

different risk domains.  In this regard, Dr Davidson identified IKG’s risk in 

the moderate category.  However, allowing for other factors such as the 

absence of further offending over a period of eight years and protective 

factors including IKG’s marital relationship and some insights gained from 

prior offence-specific treatment, on 31 October 2014, Dr Davidson 

estimated IKG’s risk to be at the low end of the moderate range.  Dr 

Davidson, nonetheless, cautioned that the risk would likely elevate should 

IKG’s circumstances change, in particular should his relationship with his 

wife deteriorate. 

60 In its published reasons the Panel also noted Dr Davidson’s observations to 

the effect that: 

 the most significant protective factor was IKG’s marital relationship, 
which provides an outlet for his foot fetish; 

 the offending was most likely precipitated by low mood and 
loneliness, which had been ameliorated by IKG’s marriage; 

 IKG did not currently require treatment; and 

 should IKG’s marital relationship deteriorate or should he struggle to 
manage other interpersonal situations, including future parenting it 

would be prudent to reassess IKG’s risk and consider psychological 

intervention or other risk management at that time. 

61 The decision of the Panel to reject the application, nonetheless, allowed for 

the responses the Panel received from both applicants, in particular, CPA’s 

responses and attitude to the offending and its implications for victims of 

her husband and for any child born as a result of treatment and for the 

additional materials the Panel obtained during the application process:50 

117 … the risk factors (the Panel) identified outweigh the protective 
factors, such that there were is an unacceptable risk to a child 

that may be born. 
 
48

  Section 49 Statement, 92-94. 
49

  Tribunal Book, 26-27. 
50

  Section 49 Statement, 119. 
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118.  The Panel considers (IKG) history of indecently assaulting a 
family member (his cousin) when she was a minor and he was 
older, to be of particular concern and notes that (IKG’s) 

underlying paraphilia continues to exist but is contained within 
his relationship with (CPA).  The Panel also notes that his 

cousin pressed charges against him a significant amount of time 
after the offences (25 years) which suggests that his behaviour 
may have had a considerable impact upon her. 

119.  The Panel notes that (IKG) has repeatedly offended against pre-
pubescent girls and has significant concerns about how his 

behaviour and foot fetish may manifest if he were to have a 
child. 

62 Allowing for the information and expert evidence available at hearing, the 

Tribunal accepts as correct Ms Evans’ further submission (supported by the 

Secretary) that the evidence and the risk assessment have changed since the 

Panel hearing.  Clearly, the Tribunal had the advantage of considering 

additional information as well as the expert opinion of Mr Candlish.  

Among other things, Mr Candlish’s evidence addresses the risk to IKG’s 

own children under the Act.   

THE QUESTION TO BE DETERMINED 

63 The question to be determined in this application is whether under s 15(3) 

of the Act there is currently a barrier to CPA undergoing treatment.  The 

enquiry as to the best interests and welfare of a child born to CPA as a 

result of a treatment procedure extends beyond the question of whether any 

such child would be at risk of sexual harm from IKG.  It is common ground 

that the best interests of the child include the physical, sexual, emotional 

and developmental well-being of the child throughout the child’s life. 

THE MATERIAL BEFORE THE TRIBUNAL   

64 The Tribunal Book contains the materials filed in response to directions 

given by the Tribunal and relied on by the parties at hearing.  

65 IKG filed a Statement of evidence dated 30 May 2016 and a further 

character reference dated 4 June 2016 from a female kindergarten assistant.  

She was described by IKG at hearing as a friend (and family friend).
51

  This 

referee says she has known IKG for nearly 10 years.  Without providing 

any meaningful explanation of this, she professes knowledge of “his current 

situation as well as his past” and expresses her belief that IKG “shows no 

signs of ever re-offending and would never harm another person”.  IKG’s 

referee undoubtedly holds him in high esteem.  However, at best, this 

reference is of marginal relevance to the issues the Tribunal was required to 

decide in this application. 

66 As mentioned, the Panel relies on Ms Evans’ written submission.
52

 

 
51

  Tribunal Book, 2 and 3 respectively. 
52

  Tribunal Book, 4-17. 
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67 The Secretary, on the other hand, relies on:  the Section 49 Statement and 

accompanying documents filed on 20 May 2016; the report of Mr Candlish 

and addendum to this report;
53

 material produced by Police pursuant to 

orders made by the Tribunal on 17 June 2016 relating to the Victorian 

indecent assault offence and the Common Law assault offences;
54

 and 

material produced by Corrections Victoria pursuant to order of the Tribunal 

on 16 June 2016.
55

  The materials produced by Police and Corrections were 

voluminous.  The Secretary places particular reliance on:  

 the Summary of Charge dated 15 June 2007 and the victim’s 
Statement dated 6 June 2007 in respect to the Victorian indecent 

assault offence;56  

 the Summary of Charges dated 13 February 2014 and the Charge-

Sheet and Summons in respect to the Common Law assault offences ;57 

 statements made on various dates between 17 December 2013 and 26 

February 2014 by four of IKG’s female cousins (the victim and her 

three sisters), his uncle and the child abuse investigating officer, 

Detective Leading Senior Constable Michel in respect to the Common 

Law assault offences;58 

 the Record of Interview on 26 February 2014;59 and  

 the Sex Offenders Treatment Report dated 17 January 2008, prepared 

for Corrections by psychologist, Dr Lauren Gradstein.  

THE ORAL EVIDENCE 

IKG and CPA 

68 IKG’s Statement of evidence dated 30 May 2016 was adopted as by him 

true and correct.  The salient parts of this Statement read as follows :60 

I (IKG) would like to say a few things in my defence.  The Patient Review 

Panel Have declined me from treatment with IVF, So that my wife 
(CPA) and I can have Children Together.  (CPA) must have IVF 
treatment to fall Pregnant, as it is medically impossible for her to fall 

pregnant naturally. 

If (CPA) didn’t need IVF, then we could have had a child naturally.  

We have been trying for approximately for years, and didn’t know 
what was happening, so we have been seeing a specialist to help us to 
have a baby.  Eventually we had tests done and found out (CPA) 

needs to have IVF if we have any chance of having children. 

 
53

  Tribunal Book, 18-37. 
54

  Tribunal Book, 38-175. 
55

  Tribunal Book, 177-365. 
56

  Tribunal Book, 46 and 50-52 respectively. 
57

  Tribunal Book, 75-78 and 79-84 respectively. 
58

  Tribunal Book, 92-118. 
59

  Tribunal Book, 127-173. 
60

  Tribunal Book, 1-2. 
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The next step was to do IVF, But Unfortunately I was declined due to 
My Past.  Up Until 10 years ago, I had no treatment or Counselling 
growing up.  But since the last offence in 2006, I Have had group 

therapy and counselling.  In October 2007 I met (CPA), and then we 
got married in March 2012. 

What Kind of Man would I be if I denied my wife Children?  I would 
have no choice but to walk away from my Marriage.  And that is 
going to devastate me. 

I am in a much better place now.  I’m a much better person than I was 
back then.  I will never re-offend.  I have never taken drugs, I have 

never smoked, and I am a very light drinker. 

I have never been physically abusive to anyone, and never will.  I 
know my heart that I am going to be a great father.  And so does 

everyone that knows me. 

I will do whatever it takes to have a child with (CPA), so if that means 

getting re assessed, I will do it. 

I believe that the Patient review panel could have done more to assess 
my current situation, is that of making a decision the way they did.  

They didn’t even bother to get me back in for another interview.  This 
is the rest of my life we’re talking about. 

I have done everything I can to become a better person, and I deserve 
a chance to be happily Married with my own children. 

If I was still offending and had no interest in being a better person, 

then for one, my relationship wouldn’t have lasted long, and I would 
understand why I have been declined. I’m proud of myself, and I 
deserve to be happy (sic). 

69 IKG’s relevant responses to cross-examination by the Secretary (and 

questions posed either by the Vice President or Members) are summarised 

in the paragraphs that follow. 

The Common Law assault offences 

70 IKG: 

 Admits a single offence at his family home in Northcote involving his 
nine-year-old female cousin. 

 Denies further offences against the victim. 

 Denies facilitating offending by sneaking at night through the back 
door of his uncle’s home (“very untrue”) and the allegation that 

further offending occurred in the victims’ own bedroom (“don’t 

believe so”). 

 Agrees the offending was quite serious (“absolutely”) and accepts that 
the victim had been “quite affected” by the assault. 

 Asserts that allegations of further offending were made up, including 
the allegation that, on one occasion, after the victim had swapped beds 
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with a younger sister with whom she shared a bedroom, IKG entered 
their bedroom and grabbed the younger girl’s feet.  

 Attributes the victim’s allegations of assault committed over a period 

spanning some 7 years to an attempt by his uncle’s family to cause 

“pain” in circumstances where there was a lot of conflict and 
“constant” war between the families.  

 Appears surprised by the charges having, he says, met with the victim 

when she was in her 20’s (possibly in about 2003).  According to 
IKG, at the time, the victim accepted his admission of and apology for 

the first incident at his home at Northcote.  

 Says he pleaded guilty to multiple charges because he had no way of 

proving the further allegations were untrue.  

The Victorian indecent assault offence 

71 IKG: 

 At the time believed there was mutual interest but now accepts that the 

shop assistant, who could not recall seeing him beforehand, was not 
interested in him. 

 Thinks this offence involved an order for further treatment but could 

not recall what treatment was involved.   

Paraphilia/depression - counselling and treatment and strategies to deal with 

conditions 

72 IKG: 

 Agrees he has a foot fetish and unresolved paraphilia.  He also has a 
longstanding thyroid condition.  

 Believes depression suffered from childhood to his mid-thirties 
contributed to his offending.  IKG recalls formative years during 

which he struggled with relationships and in school and suffered 

headaches and “a lot of depression”.  IKG now attributes the 

headaches and depression to problems in the past in titrating the 

correct dosage of thyroxine in the treatment of his thyroid condition. 

 Says he no longer suffers from depression.  He attributes this to taking 
a correct dosage of thyroxine and to his life being better and being 

happier in his work and relationships.     

 Agrees that when he met with his cousin in around 2003, as she states, 
he reported he was getting help from “his counsellor”.  IKG recalls 

that this involved a couple of sessions in the treatment of depression 

unrelated to any order of a court. 

 Agrees he has not undergone any counselling/therapy since 
completing the Court ordered programs.  Whilst IKG appears to 
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believe that these programs were completed in 2006, the material 
before the Tribunal establishes, among other things, that IKG was still 

engaged in these treatment programs when he committed the 

Victorian indecent assault offence in June 2007.  IKG believes the 

further offending occurred during the period of treatment because he 

was not “100% cured”. 

 Denies there is a risk he will suffer bouts of depression over the period 
of the life of a child born as a result of a treatment procedure.  

 Agrees his relationship with his wife is important and that the birth of 
a child may create stress in his marriage.  IKG is, however, confident 

he now handles stress better and can deal with the sorts of stresses 

involved in having a child, including the possibility that the birth of a 

child will adversely impact his sexual relationship with his wife.  IKG 

says he is still happy at work and at home.  He says he will seek 

counselling and help straightaway and talk to his wife if he notices 

signs of depression.  IKG identified talking less and experiencing 

changes in his “internal feelings” and emotions as indicators of 

depression.  

 Says he has not sought further counselling because the current stresses 
have not “got” him “down”. He feels he is handling these “well”. 

 Expresses confidence in his ability to deal with the sorts of stresses the 
birth of a child will impose. In this regard IKG references caring for 

the baby of his wife’s best friend at home.  According to IKG he 

assists in this child’s care and tries to comfort the baby when it cries. 

Support from family and/or friends 

73 IKG: 

 Says that whilst this has not always been the case, his older brothers 
and family have known about the offences since the NSW indecent 

assault offence.  His parents, whom he sees at least once a month, live 

about an hour’s drive from IKG and his wife.  He talks to his brothers 

but only sees them on special occasions.  However, IKG confides in 

and talks “a lot” to one older brother whom he describes as a father 

figure. 

 Says he has a very good relationship with his wife’s family.  IKG 
recalls that the Common Law assault charges were disclosed to his 

wife’s mother this year.     

 Says he and his wife talk about the impact of the proceedings and the 
strain it places on their relationship.  They prefer to keep discussion of 

these matters to themselves. 
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74 CPA’s relevant responses to cross-examination by the Secretary (and 

questions posed either by the Vice President or Members) are summarised 

in the paragraphs that follow. 

The offending 

75  CPA: 

 Says she knew IKG was undergoing treatment for the offending when 

they first met in 2007. 

 Regards all of the offending as serious but believes that with the help 
IKG has had and the support of a loving family he is no longer a risk 

to any child born as a result of treatment.  CPA views the refusal of 

treatment as unwarranted further punishment of IKG for offending 

committed before they met more than nine years ago. 

 Accepts that the earlier statements made by her and her evidence at 

the Panel hearing demonstrated a lack of understanding of the extent 

of her husband’s offences at the time. 

 Accepts that the record shows that IKG pleaded guilty to a number of 
offences involving his cousin and committed over a period of time.  

Whilst she has not read the victim’s statement CPA says she was 

present when a statement was read to the Magistrate in 2014.  She 
accepts that IKG’s cousin was potentially harmed by the offence. 

 Attributes the further allegations made to unresolved antipathy 

between the families.  In this regard CPA recalls an occasion on which 

the cousin’s family invited IKG but not her to a family wedding. 

 Says one reason her husband pleaded to the additional charges was to 

avoid a hearing in the County Court and the extra cost this would 

involve.   

Paraphilia/depression – treatment and strategies to deal with conditions  

76 CPA: 

 Is aware of IKG’s longstanding thyroid condition and history of 

depression and paraphilia. 

 Says that since meeting IKG she has not observed any signs of 
depression, such as not wanting to attend work, sadness or crying.  In 

this regard CPA notes her experience with her mother, who suffered 

depression, which led to a period of hospitalisation.  CPA’s strategy 

should she observe signs of depression in the future would be to seek 
help for IKG from doctors and counsellors. 

 Believes that, rather than causing stress, the birth of a child will bring 

her and IKG closer as a couple.  In this regard CPA notes that each 
Wednesday in the month preceding the hearing she and IKG have 

looked after a friend’s eight-month old baby.  On occasion during this 
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period, the baby has slept overnight at their home.  Among other 
things, IKG gets up to tend the baby during the night. 

 Believes that a foot fetish is “OK within a marriage” and in this case 

IKG’s foot fetish is satisfied within their marriage.  In this regard, 

however, CPA notes that the stress caused by these proceedings is 
having an adverse impact on their relationship.  She indicates that due 

to stress IKG has not kissed her feet “or anything since way before 

March” this year and they were not having sex at all. 

 Does not believe she presently needs counselling and has not sought 
this (“…happy and go to work each day”). 

 Accepts that her husband’s foot fetish still represents a potential risk 

to a child born as a result of a treatment procedure. 

 Says she expects honesty from her husband. If he mentions paraphilic 

interest in a child in the future she would seek help for him.  

 Believes that her husband would probably make a better parent than 
she would. 

Support from family and/or friends 

77 CPA: 

 Says IKG’s history of offending and paraphilia are his not her family’s 
business.  However, after treatment was delayed CPA advised her 

mother that the Common Law assault proceeding, in which IKG’s 

cousin had “made up a few things”, had stopped the treatment.  CPA’s 

mother apparently knows about the thyroid condition but not IKG’s 
foot fetish and does not know that IKG admitted indecently assaulting 

his cousin on one occasion.  

 Says she has not and does not have the need to confide in anyone else 

about these matters. 

Up-to-date expert evidence 

78 The final witness at hearing was the psychologist retained by the Secretary 

to report for the purpose of this review proceeding.  Mr Candlish has 

expertise and extensive experience in risk assessment, implementing 

interventions for sex offenders and in supervising sex offenders.  He 

confirmed that he had previously countersigned Dr Gradstein’s report in 

2008 in an administrative capacity only. 

79 The salient features of Mr Candlish’s initial report are summarised in the 

following points: 

 Based on the DSM-IV classifications, IKG meets the criteria for 

Fetishistic Disorder (female feet) in Full Remission.  In effect, whilst 

IKG continues to present with paraphilic interests in feet, with the 

passage of time and changes in IKG’s presentation and attitudes, he no 
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longer meets the criteria for this diagnosis because the interest he has 
does not appear to be greater than his interest in sexual activity with his 

partner.  

 Using the Static-99 tool, only 3 of the 10 risk factors for long-term risk 

potential are present, which places IKG in a moderate-low risk category 
in relation to other male offenders.  

 Using the RSVP guidelines, IKG falls into the low risk category for 

offending likely involving attempts to touch a stranger female’s foot or 
attempts to engage in intimate contact with a female with whom he has 

had some interactions.  

 A scenario based on re-emergence of sexualisation of a female child’s 

feet was unlikely:  “Should he experience significant depression, serious 

disenfranchisement and a resurgence of sexual interest in feet, in the 

absence of any relationship or ongoing ability to meet his sexual needs 

with an adult, it is possible that he may experience a re-emergence of 

sexualisation of female child’s feet and may approach a female child in 

a public setting a touch of foot and try to kiss it. This scenario does 

appear highly unlikely given the various unique factors which would 

have to be present for him to consider such behaviour”.61 

 As to the severity of this risk, should IKG decide to re-offend his 
behaviour may result in psychological and emotional distress but not 

physical harm. 

 Using another recognised measuring tool, the Structured Assessment of 
Protective Factors (SAPROF), IKG’s current level of protection is 

moderate to high. 

 IKG’s overall risk for sexual recidivism involving attempts to touch a 

stranger female’s foot or attempts to engage in intimate contact with a 

female with whom he has had some interactions, is low. 

80 Mr Candlish specifically considered IKG’s risk to his own children.  The 

factors Mr Candlish considered important in this regard are contained in the 

following passages from his initial report:62 

130.  (IKG) displays the absence of a substance abuse history or a 
history of serious mental health issues or personality 
dysfunction.  He described his parent’s relationship in positive 

terms with no evidence of any childhood neglect or abuse.  He 
appeared to have securely attached to his parents.  He did not 

display any indicators of serious attachment problems. 

131.  (IKG) displayed a history of appropriate and healthy 
interpersonal relationships suggesting that he has positive social 

skills and intimacy skills. 

 
61

  Tribunal Book, 30. 
62

   Tribunal Book, 32. 
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132.  (IKG) has maintained a stable and intimate relationship with his 
wife for over eight years.  He displays the skills required for the 
maintenance of a long-term relationship.  There was no evidence 

of any family violence within this relationship. 

133.  (IKG) has displayed lifestyle stability through a stable 

employment history and stability with his accommodation. 

134.  (IKG) displayed an emotional awareness of the needs of 
children and a supportive and caring attitude towards his wife. 

135.  (IKG) also has some intellectual deficits.  He has a history of 
offending involving touch of a child’s foot and touching and 

kissing his cousin’s feet when he was an adolescent and young 
adult as well as an attempt to kiss a woman he met in a store.  
He has no further convictions since his offence in 2006. 

136.  (IKG) does not deny or seriously minimise his past offending.  
He expressed remorse, which appeared genuine.  He displayed 

insight into the relevant factors associated with his past 
offending.  He expressed appropriate and accurate empathetic 
regard for his victims. 

137.  Based on the administration of the RSVP and the SAPROF, 
(IKG) was assessed as falling into the low risk category for 

further sexual re-offending, outlined in the risk scenarios’ 
section of this report. 

81 The addendum report was provided to the Secretary some weeks after 

submission of the initial report in response to information contained in the 

materials produced by Police and Corrections in late June 2016.
63

 

82 In the addendum report Mr Candlish corrects his earlier Static-99 score 

from 3 to 4 items, thereby moving IKG from the Moderate-Low to the 

Moderate-High category of risk.  He does so on the basis that a NSW Police 

Facts Sheet records that, in 2005, NSW Police proceeded with the NSW 

indecent assault offence but not three further charges; Common assault T2, 

Assault with act of indecency T2 and Behave in offensive manner in/near 

public place/school.
64

  These were clearly charges arising out of the same 

set of circumstances. 

83 As a consequence of the three further charges, Mr Candlish reports that 

IKG’s score is increased by one point to 4 under the Static-99 risk 

assessment tool.  Although, as Mr Candlish also explains in this addendum 

report, when allowance is made for dynamic and protective factors, the 

assessment of IKG’s overall risk is still low.  Without specifically revisiting 

the addendum report, during his oral evidence Mr Candlish confirmed both 

the revised Static-99 assessment (“Moderate-High risk”) and the overall 

assessment (“Low risk”). 

 
63

  Tribunal Book, 35-36. 
64

  Tribunal Book, 344. 
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84 Mr Candlish relevantly responded to specific questioning at hearing as 

follows:  

 Extreme denial of offending would be of concern because this impacts 
on an offender’s ability to address risk factors, their awareness of future 

risk and their ability to act protectively.  The official documentation in 

this case demonstrated the extent of IKG’s Fetishistic Disorder and his 

preoccupation at the time.  When assessing IKG, Mr Candlish detected 
some evidence of denial and minimisation of offending on the part of 

IKG, without evidence of absolute denial or distortion of the impact on 

the victim.  Mr Candlish attributed this level of minimisation by IKG to 

shame, difficulty acknowledging his behaviour and an attempt by IKG 

to distance himself from his behaviour. 

 The Fetishistic Disorder was in remission.  It had integrated into IKG’s 
sexual relationship with his partner and his interest was not as strong as 

before. 

 IKG’s past behaviour was a relevant consideration.  However, 
allowance needed to be made for the passage of time, the changes in 

IKG and his apparent lack of interest in and lack of preoccupation with 

the fetish interest. 

 The assessment of a low risk of recidivism had also allowed for IKG’s 
cousin’s account of the circumstances of the offending. 

 The commission of the Victorian indecent assault offence during the 
period of treatment imposed following the NSW indecent assault 

offence was a concern.  However, many offenders face issues during 

treatment and improve over the course of treatment.  In this case IKG 

had a history of trying to form relationships to make him happier and to 

alleviate problems with his mood.  The reoffending demonstrated a lack 

of awareness of social cues and boundaries at the time. 

 The relationship with IKG’s wife is a protective factor because it 
provides psychological stability, companionship and intimacy and 

provides an outlet for satisfying his sexual needs.  Should his 

relationship deteriorate IKG may have a period of difficulty adjusting 

and experience lowered mood.  However, he has demonstrated the skills 

necessary to maintaining intimate relationships and this is an enduring 

skill even if IKG is single. 

 CPA’s evidence of no sexual activity since before March this year was 
not a concern.  This circumstance was likely situational but would be a 

concern if it persisted over time and may be relevant to risk depending 

on whether it led to a change in behaviour and an increase in IKG’s 

fetishistic interest. 

 The loss of his relationship and a period of loneliness or depressed 
mood could lead to greater preoccupation by IKG with his foot fetish.  

However, IKG has demonstrated insight into how to manage this in the 
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future and is prepared to seek support from his family who are aware of 
his offending and his conditions. 

 The fact that CPA’s family (or anyone else for that matter) is not privy 

to information about the offending or IKG’s paraphilia is not a concern.  

Mr Candlish did not consider this impacted on the risk posed.  What was 
important was that IKG understood he was responsible to manage his 

own risk and that his supports were aware of the signs and how they 

could assist him if necessary. 

 Based on IKG’s offending history, risk to his own child was a less likely 
scenario than the scenarios to which Mr Candlish referred in his report.  

Notwithstanding persistent offending involving his cousin, the greater 

risk in the future was to a stranger child involving an attempt to touch 

the child’s foot and to an adult female.  

THE RISK FACTORS GIVING RISE TO A PRESUMPTION AGAINST 

TREATMENT 

85 The first task for the Tribunal in applying the test and approach outlined by 

the Court of Appeal in Patient Review Panel v ABY and ABZ, is to 

ascertain, on the evidence before it, what are the potential identifiable and 

established risk factors as supported by research and expertise in the field 

including, but not limited to, those risk factors relating to the matter that 

gave rise to the presumption against treatment. 

86 As mentioned, the physical, sexual, emotional and developmental well-

being of a child are relevant factors.65   

87 The VLRC Report, passages from which were summarised in Ms Evans’ 

written submission, also refers to research on factors that place children at 

risk of harm.  The following factors are identified as relevant factors to 

consider when assessing the risk of harm: 

(a) physical violence by a person or couple applying for treatment;66 

(b) sexual violence by a person or couple applying for treatment;67 

(c) risk of emotional abuse or neglect;68 

(d) physical or psychiatric illness of a person or couple applying for 

treatment;69 

(e) any intellectual disability of a person or couple applying for 

treatment;70 

(f) “some other problem” that raises a doctor’s concern about a 

person or couple’s capacity to care for their child;71 

 
65

  ABY and ABZ, op.cit, 657 [117]. 
66

  VLRC Report, 64. 
67

  Ibid. 
68

  Ibid, 62. 
69

  Ibid. 
70

  Ibid.  
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(g) previous child neglect by a person or couple necessitating the 
removal of a child(ren) from his or her care;72 and 

(h) domestic violence between the parents.73 

88 The second task with respect to each risk factor identified is to consider 

whether the Tribunal is satisfied on the evidence and taking into account all 

of the circumstances, that there is a real risk of harm. In this regard, the 

Tribunal has taken into account the mitigating and protective factors 

identified and set out in due course. 

WHAT ARE THE RISK FACTORS RELATING TO THE MATTERS WHICH 

GAVE RISE TO THE PRESUMPTION AGAINST TREATMENT? 

89 The potential identifiable and established risk factors are: 

(a) The offences for which IKG was sentenced; 

(b) IKG’s minimisation and denial of the Common Law assault offending 

other than commission of a single offence at Northcote; 

(c) IKG’s attitude towards and insight into his own conduct and the 

impact that could have on his parenting of a child born to him and 

CPA; 

(d) IKG’s previous status as a registered sex offender and a prohibited 

person and the impact this will have on his ability to participate in 

child-related activities with any child born to him and CPA; 

(e) IKG’s mild cognitive limitations.  

DO THESE FACTORS PRESENT A “REAL RISK OF HARM” WHEN 

APPLIED TO ALL THE CIRCUMSTANCES OF THIS CASE SUCH THAT A 

BARRIER TO TREATMENT ARISES? 

90 As is apparent from the passages extracted from the Panel’s published 

reasons, risk factors were fully evaluated by the Panel, which found that 

IKG’s criminal offending was both serious and chronic and gave rise to a 

risk to a child to be born.  The Tribunal agrees with the Panel’s assessment 

in this regard.  

91 In considering the question of whether each risk factor identified by the 

Tribunal presented a real risk of harm, the Tribunal paid particular regard to 

the current evidence of IKG and CPA as outlined above, Dr Davidson’s 

report, Mr Candlish’s report and the addendum to that report, as well as Mr 

Candlish’s oral evidence.  Without repeating this evidence in detail, the 

Tribunal’s conclusions are summarised under each heading as follows. 

The offences for which IKG was sentenced 

                                                                                                                                               
71

  Ibid. 
72

  VLRC Report, 64 and footnote 36.  The Children and Young Persons Act 1989 (Vic) has now 

been repealed and replaced by the Children, Youth and Families Act 2005 (Vic). 
73

  VLRC Report, 64 and footnote 34. 
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92  In this regard, the Tribunal notes: 

 IKG has a long-standing paraphilic interest in female feet.  The 

offending against children and an adult female occurred during IKG’s 

adolescence and young adulthood in the context of periods of depression 

(low mood) and loneliness.  IKG believes poorly controlled 

hyperthyroidism contributed to symptoms of depression and caused 

headaches.  IKG reports that he no longer suffers from these symptoms 

or loneliness.  He attributes this change to successful titration of his 

thyroid medication and to a stable and fulfilling relationship with CPA.  

There was no evidence of current or recent problems in managing IKG’s 

mood or thyroid condition.  On the contrary, IKG appears to be coping 

well, despite some strains in the relationship likely due to the 

application for treatment.  

 IKG continues to present with paraphilic interest in female feet but no 

longer meets the criteria for Fetish Disorder (female feet).  Mr Candlish 

reports this is because the paraphilic interest has integrated into his 

sexual relationship with his wife and does not appear to be greater than 

his interest in sexual activity with CPA.   

 Whilst subject to an Interstate Bond, which expired on 10 October 2007, 

IKG successfully completed the Sex Offenders Program, the SBIP, 

operated by Corrections Victoria.  Following the Victorian indecent 

assault offence, of his own accord, IKG engaged in psychological 

counselling.  Over a comparatively short period, having implemented 

changes in his life, IKG’s depression reportedly resolved.  Under 

supervision of Corrections Victoria, IKG also successfully completed 

the CBO imposed in December 2007 for 12 months in respect to the 

further offending. 

 In October 2014, in a report prepared for the purpose of sentencing on 

the Common Law assault charges, Dr Davidson assessed IKG’s risk of 

sexual reoffending at the low end of the moderate range.  

 Mr Candlish has more recently assessed IKG’s risk to others, including 

his own unborn child as low.  

    Mr Candlish reports that IKG displays awareness of the factors that 

contributed to his offending.  He also displays awareness of some of his 

own limitations and appears to have addressed some of these since last 

offending. 

    In terms of a possible risk to his own child, IKG has been found to 

display an emotional awareness of the needs of a child.  He has been 

assessed and found to be a low risk of offending against his own child 

and a low risk to another other child. 

    In relation to the lack of sexual activity since “well before” March 2016, 

Mr Candlish says this circumstance was likely situational.  However, it 
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would be of concern, if it persisted and led to an increase in IKG’s 

fetishistic interest. 

 Whilst CPA’s family are unaware of the nature and extent of IKG’s 

offending and his long-standing paraphilia, Mr Candlish says that this 

does not impact on the risk.  In this regard, he emphasises the 

importance of IKG’s acceptance of responsibility for managing his own 

risk and the availability of support from those members of his 

immediate family, who are aware of the signs and are available to assist 

IKG. 

93 The Tribunal accepts the written evidence of Dr Davidson, and the written 

and oral evidence of Mr Candlish. 

94 The Tribunal accepts Mr Candlish’s opinions and assessment that there is a 

low risk of recidivism and so a low risk that IKG might behave in a way 

which would be adverse to the interests of a child born to him and CPA. 

95 The Tribunal also notes that, while IKG has been convicted of sexual 

offences, the offences were on the lower end of the scale of offending and 

did not involve genital contact or penetrative sexual contact. 

96 The Tribunal notes that IKG demonstrates a much greater insight into his 

own past conduct and that his attitudes have substantially changed since the 

Panel hearing.  IKG has also acknowledged the gravity of the impact of his 

conduct on his victims.  

97 Whilst the offences for which IKG were sentenced were reprehensible, the 

expert evidence, taken as a whole, strongly points to IKG’s low risk of 

reoffending, the absence of paedophilia and hebephilia and IKG’s 

awareness of his responsibilities to a child born into his family.  The 

absence of any reoffending, the completion of the SBIP operated by Sex 

Offenders Programs, Corrections Victoria, the progress with psychological 

assistance obtained of IKG’s own accord following the last offence  in June 

2007 and his enhanced moral understanding all point to the unlikelihood of 

any inappropriate or sexualised behaviour with a child.  

98 This risk factor, in our view, does not preclude approval of assisted 

reproductive treatment. 

99 The Tribunal concludes that: 

(a) the offences for which IKG was sentenced, and his conduct before and 

after the offences are an identifiable and established risk factor, but  

(b) for the reasons set out above there is no real risk of harm to a child 

who might be born to IKG and CPA as a result of assisted 

reproductive treatment. 

IKG’s minimisation and denial of the Common Law assault offending other than 

the commission of a single offence 
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100 The Tribunal formed the view that there was evidence of minimisation and 

denial by IKG (and CPA) relating to the extent of offending involving 

IKG’s young cousin.  In this regard the Tribunal notes: 

 The guilty pleas to multiple offences committed over a number of years. 

 Despite his professed confidence that the Common Law assault 
offending only occurred on the one occasion at his home (“… confident 

didn’t do it”), IKG’s responses to further cross-examination on this 

issue were equivocal.  At one stage, IKG said his memory was vague 

and he pleaded guilty because he was “not sure”.  At a later stage, IKG 

said that, whilst it was unlikely the offending occurred more than once, 

he could not be sure of this. 

 The Statements obtained by Police from other members of the victim’s 

family are corroborative of specific aspects of the victim’s complaint , 

including that the offending persisted over a period of seven years and 

involved IKG’s unexplained presence in his uncle’s home.  Notably, a 
younger sister, who said she was about 10 at the time recalls an occasion 

when she woke to find IKG grabbing her feet under the bed covers.   

Among other things, she states that, at the time, she found IKG’s 

explanation that he was looking for his wallet odd. 

101 Mr Candlish reports that he had administered the Paulhus Deception Scale 

test (PDS) used to determine the presence or otherwise of deliberate 

impression management.  Mr Candlish reports that IKG’s results on testing 

suggested some deliberate impression management but no issues of self-

deception.  Mr Candlish notes that some impression management is 

expected in assessments of this nature, given the implications. 

102 Taking into account the written and oral evidence of Mr Candlish, the 

Tribunal accepts these statements. 

103 The Tribunal concludes that IKG’s denial of the commission of the further 

Common Law assault offences to which he also pleaded guilty, does not 

affect the risk of recidivism.  

104 In the nine years since the last offence was committed, there has been no re-

offending.  

105 Whilst CPA supports an account through which IKG seeks to limit the 

Common Law assault offences to a single offence, there is no evidence that 

CPA’s loyalty to her husband would expose their child to risk such that she 

would fail to seek treatment for IKG should there be future signs of 

depression or paraphilic interest not satisfied within their relationship. 

106 The Tribunal accepts the evidence of Mr Candlish that the risk of re-

offending is low.  Therefore, the risk of harm to a child arising from IKG’s 

ongoing minimisation of this offending is low. 

107 The Tribunal concludes that: 
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(a) The minimisation and denial by IKG (and CPA) relating to the extent 

of the offending involving IKG’s young cousin are an identifiable and 

established risk factor, but  

(b) for the reasons set out above there is no real risk of harm to a child 

who might be born to IKG and CPA as a result of assisted 

reproductive treatment. 

IKG’s attitude towards and insight into his own conduct and the impact that 

attitude could have on his parenting of any child born to him and CPA 

108 Mr Candlish’s evidence was that IKG showed appropriate empathic regard 

to his wife and others in his life, including his victims and displayed 

appropriate levels of insight.  The Tribunal notes that during the hearing 

IKG was able to acknowledge the harm caused to his victims. 

109 The Tribunal accepts that IKG now demonstrates a much greater insight 

into his past conduct.  Whilst there may by some gaps in the level of 

understanding expressed by IKG (and CPA), there is no evidence that this 

presents a real risk of harm to a future child. 

110 Having regard to the evidence of IKG and CPA, and the evidence of Mr 

Candlish, together with the evidence of significant protective and mitigating 

factors, addressed in more detail shortly, the Tribunal is satisfied that there 

is a potential identified risk factor but not such that the risk is established, 

or that there is a real risk of harm to a child born to IKG and CPA. 

IKG’s previous status as a registered sex offender and a prohibited person and 
the impact this will have on his ability to participate in child-related activities 

with any child born to him and CPA 

111 IKG recalls he was placed on the register of sex offenders in NSW in 2005 

for eight years.  Apart from his report there is no documentary evidence to 

substantiate this.  If he was so registered, this expired in 2013.  On the other 

hand, the materials produced at hearing confirm that IKG was placed on the 

New South Wales Child Protection register for a period of seven years.  

Among other things, registration as a sex offender or as a prohibited person 

would have impacted IKG’s ability to work with children. 

112 Currently, under the Working with Children Act 2005 (Vic) (‘the WWC 

Act’), IKG would not be able to engage in any paid or unpaid child-related 

work involving regular, direct and unsupervised contact with a child when 

working with or caring for children in any of the occupational categories 

listed in the WWC Act without undertaking a Working with Children 

Check (‘a WWC Check’).  However, a WWC Check is not required, if the 

person: 

 is involved in a private or domestic arrangement that exists between 

family and friends where no payment is involved; 

 participates in an activity with a child on the same basis as the child 

for example in the same team; or 
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 supervises a student in practical training organised by their 

educational institution. 

113 IKG would be able to act as a parent in family, private or domestic 

activities with family or friends without completing a WWC Check 

provided no payment was involved.  He would be able to share parenting, 

take a child to activities such as scouts, go along and watch sporting 

activities involving the child, provided that he was not involved in child 

related work as defined in the WWC Act. 

114 The Tribunal cannot speculate on the response of the Department of Justice 

& Regulation as a result of IKG’s previous convictions to  any application 

for a WWC check in the future.  

115 However, there is no evidence that the earlier periods of registration either 

as a sex offender or under child protection legislation in NSW will affect 

his capacity to be a good father to a child.  Whilst he may not be able to 

work with children, unless those children are under the supervision of 

another adult, this will not affect his capacity to act as a father to a child or 

attend educational, sporting or other activities with the child.  It may limit 

the choices that he is able to make about the kinds of activities he engages 

in, as he cannot, for example, teach martial arts to children while on the 

register.  There is, however, no evidence, in the Tribunal’s view, that 

supports a finding that this situation poses an identifiable and established 

risk to any future child. 

116 Overall, whilst there may be challenges in the future for IKG, CPA and any 

child that may be born to them arising out of IKG’s convictions and status 

as a sex offender, these challenges are capable of being overcome or 

minimised by the family with the goodwill and assistance of the extended 

family. 

117 As to the restriction on IKG’s capacity to engage in child related activities 

under the WWC Act, the Tribunal concludes: 

(a) there is no identifiable or established risk of harm to a child of IKG 

and CPA as: 

i. IKG will be able to fully participate in family, private, and 

domestic activities, provided no payment is involved; 

ii. IKG will be able to share parenting, perform parental tasks, 

watch sporting activities involving the child provided that no 

child-related work as defined in the WWC Act is involved;  

iii. IKG and other family members are able to act in roles 

involving the supervision of children; 

iv. IKG may be able to obtain a WWC check despite his 

previous convictions; and 

(b) there is no real risk of harm to a child of IKG and CPA. 
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118 As to the effect of IKG’s status as a registrable sex offender and a 

prohibited person and the impact this may have on a child due to the 

potential negativity and criticisms of others: 

(a) there is a potential identifiable risk of adverse impact on a child of 

IKG and CPA, but 

(b) on the evidence the Tribunal is not satisfied that the risk is established 

or that there is a real risk of harm to a child IKG and CPA. 

IKG’s mild cognitive limitations  

119 Dr Candlish reports that IKG has mild cognitive limitations and attended a 

skills based program for individuals with lowered cognitive abilities. 

120 In addition, Dr Gradstein’s report states that earlier testing placed IKG in 

the borderline range of intellectual ability.74  IKG attended the SBIP 

because this program targets sexual offending behaviour for special needs 

offenders including those with borderline intellectual functioning. 

121 Currently, IKG is in full time mainstream employment and drives a vehicle.  

There is no evidence that the nature and level of intellectual deficits 

identified affect IKG’s capacity to care for his child. 

122 The Tribunal concludes that: 

(a) IKG’s mild cognitive limitations/borderline range of intellectual 

ability is an identifiable and established risk factor, but 

(b) for the reasons set out above there is no real risk of harm to a child 

who might be born to IKG and CPA as a result of assisted 

reproductive treatment. 

WHAT ARE THE MITIGATING AND PROTECTIVE FACTORS 

123 In addition to considering the risk factors, the Tribunal must take into 

account protective factors and all matters relevant to the welfare and 

interests of the child, and determine whether the treatment procedure is in 

the best interests of the child to be born.  The tribunal has taken into 

account the following factors in drawing the conclusions reached above. 

124 It is clear from the evidence that there are significant mitigating and 

protective factors: 

(a) The Forensicare report describes the applicants’ relationship as 

“strong and supportive”.  They met in October 2007 and married in 

March 2012.  IKG has the benefit of CPA’s loyalty and he is loving 

and supportive of her.  CPA and IKG have a strong and mutually 

loving relationship.  Mr Candlish reports that IKG shows no signs of 

problematic issues relating to intimate relationships.  

(b) IKG’s marriage to CPA provides an outlet for his foot fetish 

(accordingly to Dr Davidson and Mr Candlish).  It also ameliorates the 

 
74

  Tribunal Book, 251. 
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mood and loneliness issues in the context of which the past offending 

occurred.  Whilst it is possible that in the future IKG’s marital 

relationship may deteriorate or he may struggle to manage other 

interpersonal situations, including future parenting, Mr Candlish’s 

evidence was that IKG has demonstrated the skills necessary to 

maintaining intimate relationships and he has demonstrated insight 

into how to manage greater preoccupation with his fetishistic interest 

should he experience periods of low mood or loneliness in the future.   

(c) IKG’s Fetishistic Disorder is currently in remission and has integrated 

into his relationship with CPA (Mr Candlish).  Neither Dr Davidson 

nor, more recently, Mr Candlish have recommended specific treatment 

or other interventions in the management of the underlying paraphilia.  

(d) More than nine years have elapsed since IKG last offended.  

(e) The Tribunal has no reason to doubt that CPA would be a supportive 

and caring mother.  CPA now demonstrates a much greater insight into 

the nature and extent of IKG’s past conduct.  Her attitudes have 

substantially changed since the Panel hearing.  CPA now accepts that 

her evidence at the Panel hearing betrayed a lack of understanding of 

the seriousness and extent of her husband’s offending.  

(f) IKG and CPA are both in secure employment (CPA works as a nurse 

in aged care and IKG in retail) and living in stable accommodation.  

IKG has maintained lifestyle stability and does not display signs of not 

coping.   

(g) IKG enjoys support from his family, one brother in particular, and his 

wife’s circle of friends.  CPA and IKG are fortunate to have a strong 

network of family on both sides and friends.  A child born to them 

would grow up in an extensive family network on both sides.  Brothers 

and sisters also have young children.  Family members live reasonably 

close at hand, and can be called on should the need arise.  The 

existence of an extended family network close at hand is a 

considerable advantage for any young child.  

(h) Mr Candlish reports no issues with non-intimate relationships.  IKG 

reports that he is close to his own family and CPA’s.  He reports some 

structured leisure.  IKG shows a positive attitude towards authority 

and has positive life goals. 

(i) IKG describes the relationship between his parents in positive terms.  

They are securely attached.  Mr Candlish says there is no evidence of 

childhood abuse or neglect and no evidence of incest. 

CONCLUSION 

125 The Tribunal is satisfied that IKG is a person whose circumstances have 

changed materially since the offending conduct and that to exclude him 

from treatment would be unfair. 
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126 For these reasons, the Tribunal is satisfied that no barrier to treatment exists  

and that the carrying out of the treatment procedure is consistent with the 

best interests of a child born as a result of the treatment procedure. 
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