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ORDER 
 

1. The decision of the Patient Review Panel of 23 November 2010 is set aside. 
 
2. There is no barrier to PQ undergoing the treatment sought. 
 
3. Pursuant to s 91(3) of the Assisted Reproductive Treatment Act 2008 (Vic) the 

following conditions are imposed: 
 

(a) During the period of the IVF treatment the Applicant is required to attend 
upon Associate Professor Peter Doherty once per month and at least once 
should the treatment not extend beyond one month.   

 
(b) During the period of any pregnancy which may result and for a period of 12 

months following the birth of any child, the Applicant is required to attend 
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upon Associate Professor Peter Doherty once every 2 months for the 
purposes of any counselling or treatment which Associate Professor Peter 
Doherty considers appropriate, and the Applicant is obliged to comply with 
any treatment recommended or suggested to her by Associate Professor 
Peter Doherty.   

 
(c) The Applicant is also required to comply with any direction by Associate 

Professor Peter Doherty or by her general practitioner in relation to the 
taking of medication during the period of the IVF treatment, any pregnancy 
that may result and for a period of 2 years following the birth of any child 
resulting from the treatment.   

 
(d) Further, during the period of the treatment, the period of any pregnancy, and 

for a period of 12 months following the birth of any child the Applicant 
shall attend upon any other psychiatrist or any psychologist as directed by 
Associate Professor Peter Doherty.   

 
4. Question of costs reserved. 
 
5. Liberty to apply.  
 
 
 
 
 
Judge Bowman 
Acting President 

S. Moraitis 
Member 

M. Carruthers 
Member 

 
 
APPEARANCES :  

For the Applicant: Mr W. Gillies of Counsel 

For the Respondent: Ms E. Gardner of Counsel 
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REASONS 

The legislative framework 

1 The Assisted Reproductive Treatment Act 2008 (Vic) (“the ART Act’) regulates 
the use of assisted reproductive treatment procedures in Victoria. Assisted 
reproductive treatment means medical treatment or a procedure that procures, or 
attempts to procure, pregnancy in a woman by means other than sexual 
intercourse or artificial insemination and includes IVF (s 3, ART Act).   

2 Section 5 sets out the ‘Guiding principles’ in respect of the ART Act: 

  Guiding principles 

It is Parliament's intention that the following principles be given effect in 
administering this Act, carrying out functions under this Act, and in the 
carrying out of activities regulated by this Act— 

 (a) the welfare and interests of persons born or to be born as a result of 
treatment procedures are paramount; 

 (b) at no time should the use of treatment procedures be for the purpose of 
exploiting, in trade or otherwise— 

 (i) the reproductive capabilities of men and women; or 

 (ii) children born as a result of treatment procedures; 

 (c) children born as the result of the use of donated gametes have a right to 
information about their genetic parents; 

 (d) the health and wellbeing of persons undergoing treatment procedures must 
be protected at all times; 

 (e) persons seeking to undergo treatment procedures must not be 
discriminated against on the basis of their sexual orientation, marital 
status, race or religion. 

 

3 Section 10 sets out the circumstances in which a woman may undergo a 
treatment procedure: 

  Persons who may undergo treatment procedures 

 (1) A woman may undergo a treatment procedure only if— 

 (a) the woman and her partner, if any, have consented, in the prescribed form, 
to the carrying out of a procedure of that kind; and 

 (b) either— 

 (i) the criteria in subsection (2) apply to the woman; or 

 (ii) the Patient Review Panel has decided there is no barrier to the 
woman undergoing a treatment procedure of that kind. 

 (2) For subsection (1)(b)(i), the criteria applicable to a woman are— 

 (a) a doctor is satisfied, on reasonable grounds, that— 

 (i) in the woman's circumstances, the woman is unlikely to become 
pregnant other than by a treatment procedure; or 
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 (ii) the woman is unlikely to be able to carry a pregnancy or give birth to 
a child without a treatment procedure; or 

 (iii) the woman is at risk of transmitting a genetic abnormality or genetic 
disease to a child born as a result of a pregnancy conceived other 
than by a treatment procedure, including a genetic abnormality or 
genetic disease for which the woman's partner is the carrier; and 

 (b) a presumption against treatment does not apply to the woman. 

 (3) A doctor may be satisfied under subsection (2)(a)(iii) that the woman is at risk 
of transmitting a genetic abnormality or genetic disease only if— 

 (a) the doctor has obtained advice to that effect from another doctor or a 
geneticist; and 

 (b) if the advice is from another doctor, the other doctor has specialist 
qualifications in human genetics. 

 

4 Pursuant to s 96 of the ART Act, an application may be made to this Tribunal for 
review of a decision of the Patient Review Panel (“PRP”).  

5 The Tribunal’s functions in reviewing a decision of the PRP are not appellate.  
On review the Tribunal stands in the shoes of the original decision maker and 
must make the correct decision on the basis of the material before it.  The review 
is conducted without any presumption as to the correctness or otherwise of the 
decision subject to review and the Tribunal is not confined to the material upon 
which the original decision was made and may receive evidence or material 
which was not before the original decision maker. This is clear from s 51 of the 
Victorian Civil and Administrative Tribunal Act 1998 (Vic) and from decisions 
such as McDonald v Guardianship and Administration Board and Another 
[1993] 1 VR 521, 528-530 (Fullagar, Tadgell and JD Phillips JJ); and Davidson v 
Victorian Institute of Teaching (2006) 25 VAR 186.  

6 Accordingly, provisions such as s 91(2) of the ART Act which makes it 
compulsory for the PRP to have regard to the guiding principles set out in s 5 
also applies to this Tribunal. In particular, the welfare and interests of persons 
born or to be born as a result of treatment procedures are paramount.  

The general factual background 

7 PQ is a single woman aged 43 years.  She lives at home with her parents, her 
mother being aged 73 and her father being 80.  Both are in good health and the 
Applicant’s mother gave oral evidence.  She appeared to be quite robust and 
intelligent.  The Applicant owns a unit which is next door to her parents’ house, 
but which is currently tenanted.  The Applicant resided in it prior to suffering the 
mental health issues which lie at the heart of the present dispute.   

8 The Applicant is well educated.  She holds two degrees and is currently studying 
with the expectation of becoming a teacher.  She works on a part-time basis at a 
supermarket.   



 
 
VCAT Reference No: HP31/2010 Page 5 of 29 
 
 
 

9 The Applicant is not presently in a relationship.  She has had two relationships of 
some length.  She has never been pregnant.  She wishes to take part in the IVF 
program. If this were successful, she would be a sole parent.  

The decisions of the PRP and the background thereto  

10 On 29 June 2010, Monash IVF, via a counsellor, Ms Belinda Giuliani and Ms 
Rita Alesi, a senior psychologist and Manager of Monash IVF Counselling 
Services, referred the Applicant, a prospective IVF patient, to the PRP for 
assessment.  The basis of concern was the Applicant’s mental health history.  In 
particular, reference was made to s 85(d) of the ART Act which reads as follows: 

  Functions of Panel 

The functions of the Patient Review Panel are— 

  … 

 (d) to consider applications for treatment in circumstances in which a 
registered ART provider or doctor is concerned about the risk of abuse or 
neglect of a child that may be born as a result of the treatment; … 

 

11 Originally the Applicant had denied that she had any past history in relation to 
mental health, but then admitted an episode which had led to inpatient treatment.  
There were then further statements made by the Applicant which may well have 
been misleading in relation to the nature of her psychiatric treatment, and we 
shall return to some discussion concerning her reliability at that time.  In any 
event, and after a telephone conversation with her treating psychiatrist, the 
Applicant agreed to provide to that psychiatrist (Dr Hetteriachchi) her consent to 
release information.  Following receipt of that information Ms Giuliani had some 
concerns in relation to risk factors, including future compliance with treatment 
and the ability to seek help or assistance.  With the consent of the Applicant, the 
matter was referred to the PRP. 

12 The information released by Dr Hetteriachchi is contained in a letter of 1 June 
2010 to Ms Giuliani.  That doctor reported that the Applicant had suffered a 
psychotic episode involving admission to an inpatient unit at Royal Melbourne 
Hospital on 4 September 2009.  She had been having some delusions, 
particularly relating to persecution and her family accusing her of being a 
paedophile.  She was an inpatient for one month and then discharged to 
Broadmeadows CCT.  According to Dr Hetteriachchi, the diagnosis was paranoid 
schizophrenia, but this diagnosis is the subject of considerable challenge, as shall 
be discussed.  The conclusion of Dr Hetteriachchi was that the Applicant had 
responded to treatment and recovered and that, if she were compliant with the 
antipsychotics prescribed, her prognosis would be reasonable, although there 
would be a significant risk of relapse if she became pregnant and during post-
partum.  This was particularly so if she was non-compliant with the treatment.   

13 On 6 July 2010, the PRP heard the application.  It is apparent that it also had 
before it at this time a report from Dr Martien Snellen, a psychiatrist, who 
recommended a number of things, including the taking of folate commencing a 
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few weeks prior to conception and continuing during pregnancy.  He also 
suggested a close liaison relationship needed to be formed between the various 
medical people, including a psychiatrist, and to the need for the Applicant to be 
closely monitored throughout the post-partum period.  Dr Snellen also made 
other suggestions concerning observation and treatment of the Applicant and any 
baby that might be born as a result of the program.   

14 On 13 July 2010 the PRP made an interim decision to the effect that it could not 
be satisfied that, as at that time, the welfare and interests of a child would be 
protected.  The PRP was concerned about the Applicant’s compliance with the 
taking of prescribed medication.  There was a lack of satisfaction as to whether 
or not her condition had stabilised.  However, it made no final decision and it 
was hoped that the Applicant would be able to return and satisfy the PRP that 
there was no further need for concern about a child’s welfare.  The Applicant was 
to provide a report from Dr Hetteriachchi concerning various issues of concern. 

15 Dr Hetteriachchi provided a report to the PRP, such report being dated 28 
October 2010.  The report indicated that the Applicant had attended 
appointments and that there was no evidence of psychotic or depressive 
symptoms.  There were no features suggestive of psychosis.  The Applicant had 
been compliant with treatment.  She was working.  The Applicant was aware of 
risks of relapse if she ceased taking her medication and was willing to continue 
treatment.  Dr Hetteriachchi considered that the Applicant’s mental state was 
stable when on regular medication and that her prognosis appeared to be 
reasonable.  Ongoing compliance and monitoring of her mental state was 
important.   

16 The PRP gave its final decision on 23 November 2010.  The members were 
concerned that the Applicant continued to doubt whether she in fact suffered 
from schizophrenia or other mental illness (as stated, the diagnosis of 
schizophrenia seems to be far from clear cut).  It is apparent that the PRP 
accepted that the Applicant was in fact diagnosed with paranoid schizophrenia.  
Indeed, one of the foundations of its concern relating to the Applicant’s alleged 
lack of insight is based upon her continuing to question the diagnosis of 
schizophrenia.  The PRP was also concerned about the reason which the 
Applicant gave for wishing to have a child, this essentially being her inability to 
imagine life alone.  The PRP reached the decision that the concerns about risk of 
neglect or abuse which led Ms Alesi to refer the matter to the PRP were justified.  
The ultimate conclusion was that there was a risk of abuse or neglect of a child 
that may be born as a result of the treatment and that the treatment may not 
proceed.  The Applicant seeks a review of that decision.   

The hearing before this Tribunal 

17 At the review hearing before this Tribunal, Mr W. Gillies of Counsel appeared 
for the Applicant.  Ms E. Gardner of Counsel appeared for the Respondent.  Oral 
evidence in support of the Applicant was taken from the Applicant; her mother; 
her sister; and Associate Professor Peter Doherty, who at times has been the 
Applicant’s treating psychiatrist.  
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18 The Respondent called Dr Joe Tucci, he being the Chief Executive Officer of the 
Australian Childhood Foundation and possessing various qualifications including 
graduating with honours in psychology and completing his doctorate into 
emotional child abuse; Ms Belinda Giuliani; Associate Professor Campbell Paul, 
a consultant child and adolescent psychiatrist who was asked to answer certain 
questions posed by the Respondent, and was provided with some material in this 
regard; Ms Rita Alesi; and Professor Anne Buist, the Director of Women’s 
Mental Health at the University of Melbourne, she being provided with various 
documents and being asked to address certain issues In addition, some further 
documentary material was before the Tribunal.   

19 We point out at the outset that none of what could be described as the 
Respondent’s independent mental health experts in fact met, examined or 
personally assessed the Applicant.  We refer to Dr Tucci, Associate Professor 
Paul and Professor Buist.  That is in no way to impugn Ms Giuliani and Ms Alesi 
or their evidence, but it could be said that their direct relationship with Monash 
IVF Counselling Services and the role which they have played could be seen as 
removing them from the category of true independence in the present hearing.  
Each was familiar with or involved in the assessment of the Applicant prior to 
the decision now under review.  We do not say that this factor reduces the value 
of their evidence, but we again point to the fact that the three people from whom 
the Respondent sought expert evidence, two of them being highly qualified 
psychiatrists, were not given the opportunity of actually meeting the Applicant.  
We also say at the outset that the other person who has provided an independent 
assessment, namely Dr Tucci, gave evidence which we consider to be of limited 
assistance.  We shall return to this subsequently.   

20 Bearing that background in mind, we now turn to aspects of the evidence. 

The evidence of the Applicant and of her treatment 

21 We consider the Applicant to have been a truthful witness who did her best to 
answer questions accurately.  We appreciate that certain answers which she had 
given at interviews at Monash IVF Counselling Services were misleading. She 
admitted this. 

22 The Applicant adopted witness statements made by her in May and November 
2011 as being true and correct.  It is apparent from her evidence and from 
material placed before us that her history of mental illness could be summarised 
as follows. 

23 Firstly, over the years, she had experienced body dysmorphic disorder and  
underwent plastic surgery on a number of occasions dating back to the 1980s.  
The plastic surgery has included operations to her nose, chin and breasts.  The 
Applicant stated on several occasions whilst giving her evidence that she was 
now not concerned with the appearance of her body and is happy with it.  
Essentially, she recognises the problem that she had and regrets having 
undergone the surgery at all.  We are not of the view that the body dysmorphic 
disorder is an ongoing problem and we do not see it as posing any risk of abuse 
or neglect of a child.   
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24 The Applicant’s psychiatric history commenced in 2007, although there may well 
have been some indications of it earlier.  Certainly, matters reached a more 
critical level in mid-2007.  The Applicant’s family had noticed a change in her 
attitude and that she seemed to be angry and upset with her parents.  By mid-
2007 she was concerned that family members were spreading rumours that she 
was a paedophile, that she was being watched and that neighbours had heard 
rumours about her.  She consulted a clinical psychologist, was referred to a Crisis 
Assessment and Treatment Team and referred on to the Melbourne Clinic where 
she came under the care of Associate Professor Peter Doherty on 26 June 2007.  
She was an in-patient at the Melbourne Clinic until 7 July 2007 when she was 
discharged by Associate Professor Doherty.  The history given to Associate 
Professor Doherty would indicate that the Applicant had been seeing a 
psychologist on a regular basis for a few years and, for one month, took 
antidepressant medication.   

25 Associate Professor Doherty organised various tests and his conclusion was that 
the Applicant had a psychotic condition, namely, paranoid disorder, marked by a 
well-systematised delusional belief system concerning her family spreading 
rumours and the like.  He did not believe that she had deteriorated in her psycho-
social functioning and she did not have the characteristic symptomatology typical 
of schizophrenia.  She received psychological and other counselling and was 
referred back to a psychologist for ongoing counselling.   

26 The Applicant had a further admission under the care of Associate Professor 
Doherty at the Royal Melbourne Hospital in August 2008.  There had been 
further conflict with her parents relating to her belief that rumours had been 
spread about her being a paedophile.  Associate Professor Doherty noted that 
violence and aggression were not features of her presentation, but she was 
hospitalised with a diagnosis of a paranoid delusional disorder. On this occasion 
she did take medication and was discharged as a voluntary patient after 12 days 
with advice that she follow up with Associate Professor Doherty at the 
Melbourne Clinic as well as with her general practitioner.   

27 It is apparent that the Applicant was then admitted to the Royal Melbourne 
Hospital in September 2009 but not under the care of Associate Professor 
Doherty.  At that time, she was diagnosed as having paranoid schizophrenia, a 
diagnosis with which Associate Professor Doherty does not agree.  She was 
subsequently placed on a community treatment order under the Mental Health 
Act 1986 (Vic) and her care was transferred to a regional community health 
centre.  Dr Hettiarachchi was her treating psychiatrist from October 2009 until 
approximately March 2011.  Various medications have been prescribed.   

28 We shall turn to the evidence of Associate Professor Doherty shortly.  However, 
it is perhaps appropriate to note now that, at the request of the solicitor, he saw 
the Applicant again for a review on 7 April 2011.  She informed him that she had 
been discharged from the local community health centre approximately one 
month previously, had been told to continue on her medication indefinitely, and 
was being seen by her general practitioner.  She had not been referred for 
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ongoing psychiatric treatment.  As at April 2011, Associate Professor Doherty 
considered that the Applicant related normally and appropriately.  She was no 
longer worried about rumours and was complying with the taking of oral 
antipsychotic medication.  Essentially, Associate Professor Doherty found 
everything about her to be normal and particularly that there was no evidence of 
delusional beliefs.  Her insight was good and she showed appropriate judgement.  
Her cognitive skills were normal.  She was without psychotic symptomatology.   

29 The above is a summary of the Applicant’s history of mental illness.  We would 
then make the following observations concerning some aspects of her evidence.  
Whilst, when the illness was at its most florid, there was anger and upset directed 
by her at her family, we accept that some of the events recorded in medical and 
like material simply did not happen or have been misinterpreted.  For example, it 
was put to the Applicant that she had said to her mother in August 2009 that if 
she, the Applicant, had a gun she would shoot her mother.  Neither the Applicant 
nor her mother have any recollection of such a conversation.  It was also put to 
the Applicant that she had pushed her mother over, causing her to fracture her 
hip.  This was emphatically denied by the Applicant, her mother and her sister.  It 
was also put to the Applicant that she had threatened her father with a shovel, but 
the essence of the family evidence was that it was he, and not her, who was 
holding the shovel.  That she had pushed members of her family and pulled her 
mother’s hair was not denied.  Indeed, it seemed to us that both the Applicant, 
her mother and her sister were quite forthcoming about the difficulties which she 
had when the illness was at its worst. We accept their evidence.   

30 There were important aspects of the Applicant’s evidence in relation to her 
attitude towards treatment and her plans in the event that she had a child.  She is 
living at home.  Her mother is in good health and she also has support from her 
siblings.  She is aware of the necessity of taking her medication and will continue 
so to do.  The Applicant is aware of the risk of a relapse and states that she will 
monitor the situation.  In this regard, she has alerted her parents and siblings to 
this possible risk so that they can give assistance.   

31 In relation to her financial situation, the Applicant owns a unit which is 
immediately next door to her parents house and in which she resided for a period.  
It is now tenanted.  She is working part-time shifts at the supermarket and her 
studies are also on a part-time basis.  She is prepared to see Associate Professor 
Doherty regularly during treatment, pregnancy and after pregnancy.  We might 
add that Associate Professor Doherty is equally prepared to treat her.   

32 There was some cross-examination concerning the Applicant’s untruthfulness in 
relation to information provided to Monash IVF.  The Applicant readily 
acknowledges that she was untruthful.  She also realises that it was the wrong 
thing to do.  Obviously, there should have been full and accurate disclosure of 
her mental illness, and we note that, when she had been pressed by Ms Giuliani 
in this regard, the Applicant gave a more truthful answer.  Whilst we do not 
condone what occurred, we do not think that, in the circumstances, it should 
weigh heavily against the Applicant and we do not regard it as a factor of great 
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significance in considering whether there is the risk of abuse or neglect of a 
child.   

33 In relation to her general condition, the Applicant’s evidence was that she was 
coping with her work and her studies and that she had in fact performed some 
studies at Prato in Italy where one of the Melbourne universities has a campus.  
She pointed out that it is now in excess of one year since she has had any 
symptoms and that she is aware of the importance of compliance with medication 
and possible treatment should the latter be required.   

34 Obviously, the Applicant’s evidence was lengthy as she was a key witness and, 
quite properly, was thoroughly cross-examined.  We have endeavoured to 
highlight some of the important aspects of it.   

The evidence of the Applicant’s mother   

35 The Applicant’s mother also adopted witness statements as being true and 
correct.  She impressed us with her common sense and we accept that she is in 
good health.  She stated that the Applicant appeared to be back to her normal self 
and was taking her medication.  The Applicant’s mother is aware of what should 
be done if she has any concerns.  The family home has ample space for the 
Applicant and any child, and there is always the unit next door should it be 
required. There is a substantial family business (the family seen to be well placed 
financially). The Applicant’s mother expressed her willingness to help in any 
way.   

36 Her cross-examination focussed considerably upon the behaviour of the 
Applicant when her illness was at its worst.  There is no doubt that the family 
was alarmed, if not frightened, by the Applicant’s behaviour during this time.  If 
there was a relapse, the Applicant’s mother said that she knew what to do and 
would, if necessary, call for help.   

The evidence of the Applicant’s sister 

37 One of the Applicant’s sisters gave evidence, she also adopting a witness 
statement.  She is a professional businesswoman and gave us the impression of 
being intelligent and practical.  She has two teenage children. She also referred to 
the size of the family business enterprises.  She was of the belief that the 
Applicant now has insight into her problems and has ‘come such a long way 
since first she showed signs of her illness’.  It was emphasised that all of the 
family would help if the Applicant had a child.  We accept that it is a close-knit 
family.  Her sister believes that she could recognise any symptoms if there 
should be a relapse and she is confident that, should that happen, treatment could 
be organised.  She did acknowledge in cross-examination that it had been 
difficult to get the Applicant to see reason when she had been ill.   

The evidence of Associate Professor Doherty 

38 We have already referred to a considerable part of Associate Professor Doherty’s 
evidence when discussing the history of the Applicant’s illness.  Other important 
aspects of the evidence of Associate Professor Doherty are as follows.  Apart 
from treating and examining the Applicant, Associate Professor Doherty has had 
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access to various reports and other medical material.  His conclusion remains that 
the Applicant had a paranoid delusional illness but not a schizophrenic illness.  
He believes that there is no identified risk of violence to any child which she may 
have and that the risk of post-partum psychotic relapse is low, if not miniscule, 
given the good response to medication and the absence of psychiatric symptoms 
when he saw the Applicant in April 2011.  He further believes that the Applicant 
has insight into her illness and she has agreed to take medication indefinitely.  He 
also noted that, should she become pregnant, she would continue to see him at 
the Melbourne Clinic.  He expressed the view that her prognosis was good, her 
insight entirely reasonable, and that she was compliant with medication.  He 
pointed out that she has had one episode of psychosis in her life, that this has 
been adequately treated, and that she has recovered well.  He considered the risk 
of a relapse to be low.  In relation to there being a higher rate of prenatal and 
postnatal complications in psychiatric patients and an increased rate of relapse, 
Associate Professor Doherty was of the view that, in the case of the Applicant, 
this risk is particularly low.  He emphasised that she is currently without 
symptoms, is being maintained on a very low dose of antipsychotic medication 
and has a supportive family network.  He also stated that the Applicant needs to 
continue on antipsychotic medication indefinitely and that she should not 
consider ceasing it until five years have passed, and even then she should be 
assessed by a psychiatrist.  The Applicant agreed with this.   

39 He further stated that there was no psychiatric contraindication to the Applicant 
caring for a child, and she was keen to have one.  He said that her desires in this 
regard were not in any way related to or influenced by past illness.  He pointed 
out that she has shown good application to necessary tasks in the past, 
emphasising her work history and her university studies.   

40 In a supplementary report of 19 December 2011 Associate Professor Doherty 
answered some specific questions directed to him.  It would not seem that it was 
necessary for him to examine the Applicant again, but various documents and 
witness statements, including those of experts organised by the Respondent, as 
well as medical records, were provided to him.  His answers to those questions 
could be summarised as follows.   

41 Firstly, based upon his treatment and examination of the Applicant, he believed 
that the likelihood of her have a relapse was no greater than that of the general 
population, her illness being in remission.  He did not believe that her illness was 
stress-precipitated and she was not predisposed to suffering from a stress-related 
disorder.  Secondly, a majority of women with a known diagnosis of mental 
illness and having their first child are unlikely to suffer a post-partum relapse of 
their illness.  Further, he believes that the Applicant would have optimal 
psychiatric care throughout the pregnancy and in the post-partum period.  He was 
of the opinion that the risk of a relapse in her case was low and acceptable.  
Thirdly, he did not believe that she had a higher risk of relapse because she is a 
sole parent when compared to other sole parents.  She does not have a personality 
disorder and her ability to deal with stress is not impaired.  Finally, Associate 
Professor Doherty disagreed with what was contained in the report of Dr Tucci.  
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He considers it unlikely that there was an increased likelihood of a child being 
removed for his or her own protection, describing this as an unlikely worst-case 
scenario and stating that there is nothing to suggest that this will or is likely to 
occur.  He believed a statement by Dr Tucci that the Applicant’s psychiatric 
condition could be considered a possible threat of harm of a child born to her is 
without foundation.  He also pointed to the difficulty of predicting the future in 
any such circumstance.  He did not believe that it was sensible to attempt to 
quantify the likelihood of a risk occurring, thinking it better to consider the issue 
of risk in terms of acceptability.  He repeated that, in the case of the Applicant, 
there is a low risk of potential neglect or abuse of a child.  He pointed out that the 
Applicant copes very well at present and has done so over the recent past, 
demonstrating good community adjustment and appropriate family relationships.  
He also felt that the reasons expressed by a person as to why they would like a 
child have little relevant correlation to their future parenting capacity.  His 
conclusion was as follows: 

Accepting the framework proposed by Dr Tucci (being a framework for 
assessing risk) my view is that there is a negligible and thus acceptable risk 
of abuse and neglect to the child as a result of PQ receiving ART.  The 
likelihood of that risk is not quantifiable and my prediction would be that it 
is extremely unlikely.   

42 We now turn to some further aspects of Associate Professor Doherty’s oral 
evidence.  In cross-examination, Associate Professor Doherty agreed that the 
only occasion on  which he had seen the Applicant since 2008 was for the 
purposes of assessment for this case and that he had not spoken to Dr 
Hettiarachchi or any member of the team who had looked after the Applicant’s 
continuing care.  Given that she had been discharged from care, Associate 
Professor Doherty believed that this meant that the risk of non-compliance was 
insignificant and that the Applicant no longer met the criteria under the Mental 
Health Act 1986 (Vic) in relation to involuntary care.  He would not agree that 
there was a significant history of violence, and some of the episodes which were 
put to him were the disputed ones to which reference has been made earlier.  
Associate Professor Doherty also agreed that, whilst risk is generally 
unquantifiable, it may still exist, but repeated that the Applicant has insight into 
the nature of her illness and that the likelihood of her relapsing or of abuse or 
neglect of a child is low.   

43 We will now turn to our summary of the evidence given by the witnesses called 
by the Respondent.  As with the Applicant’s witnesses, we shall not necessarily 
deal with them in the order in which they were called.   

The evidence of Ms Giuliani 

44 Ms Giuliani is a clinical psychologist who has been a counsellor with Monash 
IVF since August 2008.  She adopted as being true and correct a witness 
statement of 20 September 2011.  Essentially, in doing this she was agreeing with 
a witness statement of Ms Alesi, particularly referring to a paragraph in Ms 
Alesi’s statement in which she recounted being informed by the Applicant on 1 
April 2010 that she was unable to get a letter from a psychiatrist as such 
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psychiatrist was not a real psychiatrist but rather just a family friend.  The 
Applicant allegedly also said that she was no longer taking any medication for 
her mental health issues.  Thus, the witness statement of Ms Giuliani essentially 
went to the issue of the Applicant’s failure to be honest in certain statements 
made to Monash IVF.  In cross-examination, Ms Giuliani said that she in essence 
agreed with what had been said by Ms Alesi which meant that, as far as any 
diagnosis of a schizophrenic episode was concerned, she was effectively relying 
upon what she had been told.  She did not form a separate view and could not 
give an opinion, and further agreed that she had seen the Applicant on only one 
occasion.  In re-examination, Ms Giuliani referred to an entry in the case notes 
concerning her speaking to the Applicant’s psychiatrist who reported that the 
Applicant did not have any psychotic symptoms currently but voiced some 
concern about her ability to manage single parenthood and the risk of relapse.  
Such entry also referred to the fact that the Applicant had been deceptive and 
evasive concerning information provided.  We have referred to the weight which 
should be attached to this previously.   

The evidence of Ms Alesi  

45 Essentially, Ms Alesi also adopted a witness statement, it being signed on 27 
June 2011.  She has been the manager of Monash IVF since January 2000 and 
described at least part of the IVF process as being stressful and emotionally 
challenging.  She is also a well-qualified psychologist.  Her witness statement 
refers to a counselling session involving Ms Giuliani and the Applicant on 30 
March 2010 in which it was eventually revealed that the Applicant had a history 
of schizophrenia.  Again, this relates to the issue of the frankness of the 
Applicant in disclosing any problems, though it is to be remembered that the 
diagnosis of schizophrenia has certainly been challenged. Further, to us it is 
understandable if the Applicant was in a state of some confusion as to the 
diagnosis of the actual mental illness from which she suffered.  Further portions 
of the witness statement concentrated upon a discussion with Dr Hettiarachchi 
and the concerns involved.  Ms Alesi then seems to have reached the conclusion 
that the Applicant had difficulty with, or was resistant to, complying with the 
care plan provided by her psychiatrist; that there would be risks to her mental 
health if she proceeded with the IVF treatment and she would be vulnerable to a 
relapse; and that her mental health condition would present a risk to the 
Applicant and to any child born as a result of the treatment, such risk being in 
relation to neglect or abuse.  The Applicant’s providing of inaccurate information 
played a role in the forming of these opinions.   

46 In cross-examination, Ms Alesi agreed that her actual contact with the Applicant 
was limited to one telephone call.  Whilst she approved the letter to the PRP 
drafted by Ms Guiliani, she made no independent assessment of what took place 
and had no independent recollection.  She herself was not able to assess the 
Applicant at that point in time.   
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The evidence of Dr Tucci 

47 The evidence of Dr Tucci is essentially contained in a lengthy report of 18 
October 2011 which he adopted in evidence.  His evidence generally, and that 
contained in the report, was admitted over the objection of Mr Gillies, which 
objection required careful consideration.  That objection seemed to us to be not 
without some merit, and it was only after some deliberation that we agreed to 
accept such evidence.  However, the acceptance was on the basis that a 
considerable amount of his report was unhelpful, was based upon presumptions, 
and provided opinions which were in fact answers to questions which are for the 
Tribunal to determine.  Dr Tucci, attempting to determine, on the balance of 
probabilities, issues which are before this Tribunal did not strike us as being 
particularly helpful.  It is also to be borne in mind that he had met neither the 
Applicant nor any member of her family.  In such circumstances, we decided to 
admit his evidence but emphasised that appropriate weight would be given only 
to matters which were within his expertise.  The weight which would be 
attributed to other matters and irrelevant matters would also be appropriate but, 
obviously, at the lower end of the scale.  Subject to this limitation, we ruled that 
evidence from Dr Tucci would be received.   

48 It would be fair to say that we did not find the evidence of Dr Tucci particularly 
helpful.  It was largely general in nature and at times he gave the impression of 
being an advocate for a cause, however admirable that cause may be, as opposed 
to giving independent evidence within the confines of his expertise insofar as it 
might apply to the present case.  That there should be a framework for the 
evaluation of risk in situations such as the present may be a concept that has 
some merit, and, for example, Associate Professor Doherty was prepared to 
express an opinion in the light of it.  Of course, as we have stated, whilst being in 
some ways critical of Dr Tucci’s report, Associate Professor Doherty ultimately 
expressed the view that, if the framework proposed by Dr Tucci was accepted, 
there was a negligible risk of abuse or neglect of the child.  In cross-examination, 
Dr Tucci admitted that he had no expertise in relation to trauma or stress 
associated with the IVF process or in relation to children born through that 
process.  He also agreed that, in his report, which is quite lengthy, there are 
references to reports provided by certain specialist witnesses, but there is none to 
any material from Associate Professor Doherty, he being the Applicant’s treating 
psychiatrist at critical times.  However, whilst he has not referred to any such 
material, Dr Tucci said that he had taken it into consideration. 

49 We repeat that we did not find the evidence and opinions presented by Dr Tucci 
to be particularly helpful. 

The evidence of Associate Professor Paul 

50 Associate Professor Paul adopted as being true and correct a witness statement of 
18 July 2011 and a supplementary report of 15 October 2011.  Associate 
Professor Paul is a consultant child and adolescent psychiatrist employed at the 
Royal Children’s Hospital and has an impressive list of qualifications, 
professional appointments, publications and the like.  He was forwarded a 
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considerable number of documents prior to his giving his initial report of 15 July 
2011.  However, he also was not given the opportunity of meeting the Applicant 
or any member of her family.  In addition, and because of the timing of things, 
obviously he did not have access to the more recent report of Associate Professor 
Doherty at the time of compiling his reports.  However, he had since been 
provided with that opportunity and with witness statements of the Applicant, her 
mother and sister prior to his giving oral evidence.   

51 In his report of 15 July 2011, Associate Professor Paul made the observation that 
the Applicant has very limited insight into her distressing mental health 
problems.  He referred to the disagreement about the primary diagnosis and as to 
whether or not schizophrenia was involved, but concluded that she has had 
significant distress and disturbance requiring a response from the mental health 
crisis team and involuntary admission to a psychiatric hospital.  While stating 
that his practice was primarily in the field of child and adolescent psychiatry, 
Associate Professor Paul expressed the view that, given the pattern of her illness, 
the Applicant was likely to experience some ongoing  psychological 
consequences.  He felt that she may find the changes occurring to her during 
pregnancy to be significantly stressful but was not aware as to whether such 
matters had been discussed with her by her counsellors or psychiatrists.  
Associate Professor Paul did raise the issue of the fact that he had not met the 
Applicant.  If she had a sense of withdrawal or alienation from other people, this 
would constitute a significant stress for a child who would be in her care, 
although his remarks in this regard were prefaced by the observation that he had 
not met her.  He also thought it likely that in the future she may again be 
reluctant or unable to accept that she experiences mental illness.  He referred to 
some of her strengths such as her relationship with her family, her financial 
stability and her continuation of academic studies and work.  He also noted that 
she had been consistent in her expressed wish to have a child and the 
preparedness of her mother to be involved.  Associate Professor Paul made some 
observations concerning women with pre-existing chronic schizophrenic illness 
and the possibility of children of such people having the same illness.  However, 
as we have previously stated, there is a  dispute as to the nature of the illness 
from which the Applicant suffered and whether it involves schizophrenia, and we 
prefer the opinion of Associate Professor Doherty that it did not.  In his report of 
15 July 2011, Associate Professor Paul did not express a view one way or the 
other.   

52 Associate Professor Paul also expressed concern that the primary delusion 
experienced by the Applicant has been that people believe her to be a paedophile, 
and he thought that it was possible that this could affect the quality of the 
relationship between her and a child.  He pointed out that even very young 
infants are exquisitely attuned to the emotional state and the facial, vocal and 
bodily expressions of the parent.  This is particularly so in the case of a single 
parent.   

53 Associate Professor Paul concluded in his report that it appeared that the 
Applicant genuinely would like to be the mother of a child with whom she can 
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share her life but he did not have evidence as to how deeply she was able to 
understand and meet the emotional and developmental needs of a child.  He 
again emphasised that his report was limited by the fact that he had not met the 
Applicant or her family.  He expressed the belief that the likelihood of a child 
born to the Applicant through the IVF procedure would suffer actual physical 
abuse was not substantially greater than that of a child in the general population.  
However, the possibility remained that, should there be a relapse and if the child 
were actively incorporated within a parent’s delusional ideational system, the 
child may be at greater risk of harm.  He believed that there was a risk that a 
child born to the Applicant may suffer unintended emotional neglect in light of 
her apparently intermittent mental illness, lack of insight and her reluctance to 
continue with medication and therapy until the implications in relation to her 
access to IVF treatment and of her not continuing with treatment were made 
explicit.  He concluded that the situation was consistent with one whereby she 
may find it difficult to provide the level of lively and attuned interaction with her 
child which is necessary for optimal emotional and social development of 
children.   

54 The supplementary report of 15 October 2011 provided by Associate Professor 
Paul answers further questions.  Apparently there had not been a positive 
response to his emphasis in his earlier report that he had not met with the 
Applicant or her family.  He repeated at the outset of his supplementary report 
that he had not met with her.  He described his report as being qualified in 
particular because of this, whilst also pointing out that, because she is no longer 
in psychiatric treatment, there was not a recent mental health assessment of her.  
On this occasion, and with some additional material provided, Associate 
Professor Paul came to the conclusion that the difficulties experienced by the 
Applicant were likely to be due to an ongoing schizophrenic illness, paranoid 
type.  He referred to the limitations in her capacity to develop reciprocally 
satisfying relationships with people outside of her family as being relevant to the 
child who may be born.  He again referred to the Applicant’s apparent lack of 
insight.  He also thought that her preoccupation with the appearance of her body 
may represent a possible intrusion into the relationship between her and a child.  
In short, it was his opinion that it was likely that the Applicant would experience 
some ongoing level of psychiatric morbidity in relation to her paranoid disorder 
and body dysmorphic disorder.  He also referred to various studies which have 
been done in relation to women with a schizophrenic illness.  He again saw 
unintended emotional neglect as opposed to actual physical abuse as being a 
possibility.   

55 Associate Professor Paul felt that the Applicant may also experience a relapse of 
her acute paranoid illness in the context of the stress of IVF treatment.  It 
appeared to him that she may not have reflected deeply about the risks and 
benefits to herself and a child that may be involved.  In relation to the post-
partum period, Associate Professor Paul expressed the view in his supplementary 
report that there was a significant risk of relapse of a paranoid disorder in 
addition to symptoms such as emotional withdrawal and social avoidance, this 
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risk being related to the Applicant’s earlier reluctance to take psychotropic 
medication and her reluctance to accept the diagnosis of a paranoid disorder.  He 
also felt that the demands of caring for an infant would be particularly stressful to 
the Applicant, given her history of difficult relationships with adults and her 
suspicious, paranoid ideation.  He believed that if she were a single parent with 
sole responsibility for the care of an infant, this would place a child at greater 
risk of emotional conflict over time. Being a sole parent would constitute a 
significant stressor.   

56 Associate Professor Paul was also of the view that, should the procedure go 
ahead, there should be very close psychiatric follow-up and treatment as the 
pregnancy and the responsibility in relation to a child would represent significant 
stresses for the Applicant.   

57 In his oral evidence, Associate Professor Paul repeated that, if the Applicant’s 
mental illness was long-standing, there was likely to be a relapse in the face of a 
major personal stress.  Additional stressors are created by the IVF procedure 
which can be significantly traumatic.  He thought that there were multiple factors 
that increased the likelihood of a post-natal depressive episode and the 
Applicant’s position was compared with, for example, women with partners. He 
disagreed with the proposition put by Associate Professor Doherty that the reason 
for wanting a child essentially had no impact on parenting capacity.  He thought 
that the conversation recorded between the Applicant and Dr List (a psychologist 
examining on behalf of the Respondent, limited portions of whose report were 
placed in evidence) showed limited insight on the part of the Applicant.  Overall, 
he stated that he had sufficient information to make a qualified report.   

58 In cross-examination it became apparent again that Associate Professor Paul felt 
considerably disadvantaged by the fact that he had not met the Applicant.  This 
occurred in a couple of contexts, including when it was put to him that Associate 
Professor Doherty thought that the Applicant’s insight was good.  It also 
occurred in the context of his ability to make a conclusive diagnosis.  Further, 
effectively, he conceded that Associate Professor Doherty could adequately deal 
with any stressors of pregnancy that may lead to a relapse.  However, treatment 
from a specialist expert in child psychiatry may be necessary in the post-partum 
period.   

59 Whilst it shall be discussed further, we say now that we were struck by the 
difficulty emphasised by Associate Professor Paul in relation to his not having 
seen the Applicant or her family.  Essentially, this caused him to give evidence in 
a somewhat generalised manner.   

The evidence of Professor Buist 

60 Professor Anne Buist also adopted a witness statement as being true and correct, 
hers being dated 18 July 2011.  Professor Buist is a Professor of Women’s 
Mental Health at the University of Melbourne.  She is also engaged at the Austin 
Hospital and Northpark Private Hospital. She is a psychiatrist with a most 
impressive curriculum vitae.   
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61 We again emphasise at the outset that Professor Buist had not met the Applicant 
or her family.  That said, in her report Professor Buist refers to the varying 
diagnoses.  In relation to the risk of abuse or neglect in the ante-natal period, 
Professor Buist noted that current reports suggested that the Applicant was now 
more insightful, settled and compliant and considered that risks associated with 
the taking of appropriate medication could largely be dealt with at a major 
teaching hospital and would be a low long-term risk.   

62 In relation to post-partum risks, these were described as being more complex.  In 
particular, Professor Buist referred to the risks associated with a diagnosis of 
schizophrenia.  However, she pointed out that the most critical part in managing 
mothers who have schizophrenia is regular mental health monitoring and a 
mother or partner who sees such a woman, preferably daily, and who can be alert 
for early warning signs.  Professor Buist observed that these currently appear 
both to be in place for the Applicant.  As stated, a considerable portion of 
Professors Buist’s report in relation to post-partum risks proceeds on the basis of 
a diagnosis of schizophrenia.  Even if that diagnosis was correct, Professor Buist 
noted that the illness has not been long-term, that there have not been negative 
symptoms and that the Applicant has a supportive mother.  Professor Buist also 
noted some concerns not related to the diagnosis but more to a possible lack of 
insight and naivety.  Without support the stress involved could increase risk of a 
relapse.  Professor Buist stated in her report that the factors related to a relapse, 
namely lack of insight and non-compliance with medication, appeared to be less 
of an issue currently but there would be a significant risk of relapse should the 
Applicant cease her medication or be in a setting of stress.  The risk of relapse 
during treatment was probably reasonably low.  The major risk of relapse was 
post-partum.  Professor Buist found this hard to estimate, as she considered the 
Applicant not to have a classical schizophrenia.  The stress of ongoing care of a 
child was a risk factor for post-natal depression, as was the Applicant’s previous 
history of depression.  However, Professor Buist pointed out that the Applicant 
has good current support and that the quality of support is more important than 
whether one of those providing it is a partner.  The presence of a baby adds 
significantly to the day-to-day functioning to be done by the Applicant’s mother 
and this will continue at a time when the mother is less likely to be available.  
Professor Buist noted that an assurance other family members would be involved 
would be helpful. We say now that we are satisfied that such an assurance has 
been given.   

63 Professor Buist concluded her report by recommending that, if the Applicant 
does have a successful pregnancy, her family and mental health clinic should be 
aware of the responsibility of looking for early warning signs and the following 
up of any missed appointments.  An admission to a “mother and baby” unit after 
delivery could be part of a pregnancy plan, thus reducing stress and allowing for 
a parenting assessment and appropriate services to be put in place if needed.   

64 In her oral evidence, Professor Buist agreed in cross-examination that Associate 
Professor Doherty was in a better position than herself to make a diagnosis, and 
essentially accepted his diagnosis.  In relation to treatment or counselling of the 
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Applicant, should the treatment go ahead successfully, Professor Buist suggested 
that, in addition to Associate Professor Doherty, a specialist peri-natal 
psychiatrist could provide assistance.  She also stated that the more recent 
material available indicated that the Applicant had greater insight into her mental 
health and what had occurred, and this was of significance in the context of a 
possible relapse.  She also referred to the need for ongoing care, whilst referring 
to the age of the Applicant’s mother.   

65 We also note that, like Associate Professor Paul, Professor Buist put 
qualifications upon her opinion.  This was in addition to that relating to her not 
having seen the Applicant.  Several times she described things as being ‘very 
unclear’ or ‘just not clear’.  She referred to a ‘lack of information’, also stating 
that she was unclear as to the Applicant’s work and study history.   

66 In re-examination she referred to the stress that would be placed upon the family 
and the fact that a lot of care would be required.  With a person suffering from 
some mental illness, should there be a relapse, it is critical to have support.   

67 Having dealt with our summary of the oral evidence presented, we now turn to 
the submissions made on behalf of the parties.  We shall deal with them in the 
order in which they were presented.  We would point out that Counsel for each 
party made very helpful and detailed submissions and we express our gratitude 
for this. It should be said that Mr Gillies, as did Ms Gardner, spoke to written 
submissions, which were of great assistance.   

The submissions on behalf of the Applicant 

68 The submissions of Mr Gillies, on behalf of the Applicant, could be summarised 
as follows.   

69 As part of its decision-making process, the Tribunal, standing in the shoes of the 
PRP, may impose such conditions as it considers necessary and reasonable in the 
circumstances of the decision – see s 91(3) of the ART Act.  The Applicant’s 
position is that it is correct that, when first confronted with the symptoms of her 
illness, she denied the existence of such symptoms. This had the effect of 
exacerbating her condition until she became an involuntary patient.  She now has 
received treatment from Associate Professor Doherty.  She has good insight into 
her condition and the need to take her medication, which she receives from her 
treating general practitioner.  She has confidence in that doctor and sees her as 
necessary.  Having heard the Applicant’s evidence and that of her sister and 
mother, along with Associate Professor Doherty, the Tribunal can be confident 
that she does possess that insight and understands what is required of her.  Her 
circumstances are such that she would be able to care properly for any child born 
as a result of the treatment.   

70 Much of the evidence put forward on behalf of the Respondent is theoretical 
rather than factual and hindered by the fact that there has been heavy reliance on 
secondary sources, some of which material is demonstrably untrue.  Further, 
since being treated by Associate Professor Doherty, the Applicant has been put 
on different medication with which she is comfortable.   
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71 On the basis of the evidence now available, there is nothing to suggest that the 
welfare and interests of any child would be compromised.  Any risk that might 
exist could be catered for by counselling or treatment from Associate Professor 
Doherty and from any post-natal specialist.  What has to be looked at is whether 
the matters giving rise to the presumption against treatment create a risk of harm 
to the child to be born – see ABY, ABZ v Patient Review Panel [2011] VCAT 
1382 [66]-[70] (“ABY”).   

72 Emphasis has been placed upon the possibility of a relapse as a risk factor.  
However, Associate Professor Doherty has stated that the risk of such relapse is 
low and the Applicant will not relapse if she continues to take her medication.  
The evidence establishes that an increased rate of relapse or peri-natal and post-
natal complications would be particularly low in the case of the Applicant.  She 
is currently without symptoms, has been maintained on a very low dose of 
antipsychotic medication, and has a supportive family network.  Reference is 
made to the observations of Associate Professor Doherty in this regard.   

73 Dr Tucci’s report did not change the opinion of Associate Professor Doherty.  He 
thought that there was a low risk of potential neglect or abuse of a child born to 
the Applicant and that the risk which did exist was acceptable.  He pointed out 
that she copes very well at present and has done so over the recent past, and that 
she demonstrates good community adjustment, together with appropriate family 
relationships.   

74 Turning to certain issues raised by the Respondent in its Statement of Legal 
Contentions, Associate Professor Doherty has explained and dealt with the 
Applicant’s psychiatric history.  He rejects the diagnosis of paranoid 
schizophrenia, which is set out as part of such contentions.  In relation to an 
alleged pattern of behaviour during past psychotic episodes, the Applicant’s 
behaviour has been explained and some of the allegations of violence are 
disputed with evidence to the contrary.  In particular, reference is made to her 
allegedly attacking her father with a shovel and to her breaking her mother’s hip. 
The evidence is that such things did not occur.   

75 Another issue raised in the Respondent’s Statement of Legal Contentions 
concerns the Applicant’s level of insight into her psychiatric condition and her 
initial lack of frankness concerning her psychiatric history.  It is clear that she 
now has insight, as evidenced by what she said in the witness box.  It is clear it 
has been part of a learning procedure for her.  In relation to her compliance with 
treatment and medication regimes, past and future, she now understands that she 
needs to take her medication.  She is confident in her general practitioner and in 
Associate Professor Doherty and is on a relatively low dose of medication.  
There is no evidence that continuing to take her medication during the IVF 
treatment involves any risk to a child that might be born.  The evidence is to the 
contrary, or to the effect that any risk that does exist can be managed.  For 
example, Professor Buist was of this opinion.   

76 The Applicant’s diagnosis, treatment and prognosis are all matters that are 
favourable to her.  Again, the evidence of Associate Professor Doherty in relation 
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to these matters is emphasised, and it is submitted that his is the only evidence in 
regard to these matters upon which the Tribunal can confidently place reliance.   

77 In relation to the factors that might precipitate further psychotic episodes in the 
future, again Associate Professor Doherty’s evidence should be preferred to what 
has been attempted to be distilled from the clinical notes and the opinions of the 
Respondent’s experts, none of whom have examined the Applicant.  Associate 
Professor Doherty’s evidence should be preferred to evidence based on 
secondary material.   

78 It is also clear that if necessary Associate Professor Doherty is prepared to treat 
the Applicant in relation to her IVF treatment and both during and after her 
pregnancy.  Her family, and especially her mother and sister, are prepared to help 
in the unlikely event of a relapse.  Were it necessary, she also has the unit next 
door to the family home for her use should this be required.  Further, the 
Applicant can continue to take her current medication during any IVF treatment 
and during any resulting pregnancy.  She has been advised that the medication is 
suitable and would not affect an unborn child.  Associate Professor Doherty is of 
the view that the IVF treatment itself will not have an adverse effect on the 
Applicant’s mental health. 

79 Again, in relation to the risk of a relapse during pregnancy or during the post-
partum period, Associate Professor Doherty does not believe that this is a risk of 
any substance or one that cannot be managed or recognised by him.  Professor 
Buist, examining on behalf of the Respondent, is of a similar view.  Associate 
Professor Doherty’s opinions should also be preferred in relation to the risk of 
relapse due to issues such as stress or lack of sleep, likely to be experienced by 
the Applicant as a single parent of a young child. We note that this was not an 
issue that was extensively canvassed during the proceedings.   

80 As was stated in ABY at [49] and [50], what the Tribunal is conducting is an 
inquiry focussed upon particular issues, in the sense that it is limited to an 
evaluation of the risk factors relating to the matter which gave rise to the 
presumption against treatment.  It is not a general inquiry into the Applicant’s 
parenting capabilities.  There is no appropriate comparator with matters such as 
adoption cases, family law decisions and the like.  In the present situation there 
are no competing legal rights.  The paramount thing of which to be aware is the 
rights of the child, which means that it is important not to stray beyond the ART 
Act and the reasons which originally gave rise to the concern of the IVF 
provider.  In the present case this means that the welfare and interests of the child 
are to be determined by reference to the expressed concerns about the 
Applicant’s mental health.  It is not to the point to adopt the framework set out by 
Dr Tucci.  The inquiry of the PRP and the Tribunal should be limited to the 
concerns which have been raised. 

81 In the present case, the Tribunal should find that there is no barrier to the 
Applicant receiving the treatment in question.  If there is any concern, this can be 
remedied by the use of s 91(3) of the ART Act with the introduction of 
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conditions concerning consultation with and treatment by Associate Professor 
Doherty at the various relevant times.   

The submissions on behalf of the Respondent 

82 The submissions of Ms Gardner on behalf of the Respondent could be 
summarised as follows. 

83 In determining whether the treatment should be provided to the Applicant, the 
Tribunal will be required to consider the welfare and interests of any child born 
to the Applicant as a result of the treatment.  It will be required to consider 
whether there is a risk of abuse or neglect of any such child and whether there is 
a barrier to treatment.  ‘Welfare and interests’ are broad terms and extend beyond 
merely assessing the risk of abuse and neglect.  Such an approach would promote 
the purpose and objects underlying the ART Act, with the predominant purpose 
being protection of children born as a result of the treatment.  This gives 
appropriate weight to the wording of s 91(2) of the ART Act to the effect that the 
guiding principles are considerations in addition to other matters, such as 
whether the prospective child is at risk of abuse or neglect.  It would ensure that 
the welfare and interests of children are paramount.  The ART Act is 
unambiguous in relation to the welfare and interests of children being paramount.  
This is consistent with such things as s 17 of the Charter of Human Rights and 
Responsibilities Act 2006 (Vic).   

84 The meaning of the words ‘welfare and interests’ is not defined.  They should be 
given their natural meaning.  This encompasses broad considerations affecting 
the interests of a child including physical, sexual, emotional and developmental 
wellbeing.  An appropriate comparison may be with s 13(3) of the Adoption Act 
1984 (Vic).  Similarly, such matters as risk, abuse and neglect are not defined 
and the ordinary dictionary meanings should be attributed to them.   

85 The standard of proof to be applied is that of the balance of probabilities, but the 
principles referred to in Briginshaw v Briginshaw (1938) 60 CLR 336 are 
relevant.  The strength of the evidence necessary in determining whether the 
standard has been discharged may vary according to the circumstances.  In acting 
in such a way as to protect the interests of the child on the basis of a possibility 
of abuse and to protect the interests of the child against future danger, 
possibilities and prospects may be sufficient.  The degree of satisfaction reached 
must be so reached bearing in mind the paramountcy of the welfare of the child – 
see Wilson v NSW [2001] NSWSC 869.  Applying these principles to the present 
situation, the degree of satisfaction that the Tribunal must have as to the presence 
of a risk of abuse or neglect need not be high before the treatment is declined.  
The Tribunal must be persuaded that the welfare and interests of a child will be 
met in all of the circumstances. 

86 A broad approach should be adopted when assessing the welfare and interests or 
risk of abuse or neglect in the context of the ART Act.  A constellation of factors 
would have to be considered by the Tribunal in order to enable it to assess 
whether the treatment should be provided.  The framework for the assessment of 
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risk as postulated by Dr Tucci should be endorsed.  It gives due aid to the 
paramountcy principle. 

87 Turning to the present case, the Applicant has had difficulties with her body 
image since she was 19 years of age and has been unwell since 1999.  Reference 
is made to the history given to Dr List.  Whatever early difficulties she may have 
had, her condition was acute by 2007.  That this is so is apparent from the 
admission notes in relation to the episodes of hospitalisation.   

88 The problem is complicated by the various diagnoses made and, with the 
exception of the body dysmorphic disorder, it is difficult to draw a conclusion as 
to the precise nature of the mental illness.  What is clear is that there were certain 
common features of the episodes of mental ill-health and these included verbal 
and physical acts of aggression against members of the Applicant’s family.  The 
Applicant has identified her family as the source of her problems.  She has had 
delusional beliefs.  She has had poor insight into her condition and had been 
resistant to medication.   

89 A considerable number of medical practitioners who have been involved with the 
Applicant have not been called to give evidence in support of her position.  These 
include, for example, her general practitioner who has been treating her for in 
excess of 15 years.  There is what could be described as a ‘black hole’ in relation 
to the history of treatment and events.  This is all the more significant because 
the Applicant’s mental health is at the core of the present dispute and is vital in 
relation to the issues of the welfare of a child, the possible existence of a risk and 
whether there is  a barrier to treatment.   

90 In this regard, history is a good predictor of the future, and it is to be remembered 
that the Applicant was only discharged from her Community Treatment Order in 
April 2011.  Further, the evidence establishes that the Applicant has not been 
cured but is in remission.   

91 In relation to the evidence of Associate Professor Doherty, he has not treated the 
Applicant since 2008 and his examination in 2011 was solely for the purposes of 
the present application.  He has not spoken to treating psychiatrists such as Dr 
Hettiarachchi. In addition, he is a psychiatrist who deals with adults and is not a 
peri-natal specialist.  He has concentrated on the Applicant rather than any 
possible child.  There is a risk of post-partum relapse even if Associate Professor 
Doherty considers it to be low, but risks such as this are heightened in the case of 
this particular Applicant.  However, in terms of the risks that exist, Associate 
Professor Doherty concentrated more on the risks to the Applicant rather than to 
a child.  There was also insufficient attribution of the risk associated with the IVF 
treatment.  Further there is  the problem of attempting to assess risks in a 
situation where the Applicant has not previously been pregnant, bearing in mind 
that she is a person who, when stressed, may become suspicious of others. 

92 By way of comparison, the expert evidence called on behalf of the Respondent 
considered matters from the perspective of any child.  Reference is made to the 
evidence of Associate Professor Paul.  He looked at many issues, including the 
risk of subsequent mental health problems of a child in its own right.  He pointed 
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to the possible absence of optimal and relationship growth, the Applicant’s 
negative emotional symptoms and her reservations in relation to close emotional 
relationships and the likelihood of a relapse.  The condition has been a long-
standing one with a likelihood of a relapse increased by reason of the range of 
additional stressors which are likely to be involved.  Associate Professor Paul 
considered physical harm to a child would be unlikely, but could not rule it out. 
He considered the risk of emotional harm to be greater.   

93 Professor Buist is an expert in peri-natal psychiatry and raised various concerns.  
She considered there to be a significant risk of relapse if the Applicant ceased 
taking her medication, and pointed to the major risk of relapse being the post-
partum period.  She also spoke of difficulties that may be encountered in relation 
to the required parental support.   

94 Dr Tucci is well qualified and his analysis is an expert one.  His framework 
should be adopted, and what he has said can generally be considered as part of 
legal submissions.  If what he has said in relation to a framework is not accepted, 
the Tribunal has to set its own criteria.   

95 In relation to the application generally, the Tribunal should consider the impact 
of these things and the fact that the Applicant has, and may again, withdraw from 
her family.  There may be further conflict, both verbal and physical, with the 
family, as there has been in the past.  There could be acute relapses and the 
recurrence of delusions.   

96 In relation to a child, parents have guardianship responsibilities which extend 
beyond early childhood and to the age of 18 years and beyond.  All that has 
occurred so far is a short period of current wellness.  The Applicant does not 
seem to have accepted the possibility of a relapse and the impact which this 
might have on any child.   

97 Furthermore, the Applicant has not been functioning to her optimum capacity.  
There has been impact on her psychosocial position, as stated by Associate 
Professor Paul.  She claims that she has not been shy or reclusive and has friends, 
but the evidence would not seem to support this.  She has previously exhibited a 
tendency to blame her family and her psychologist for things that occurred.  
There seems to have been no awareness on the part of her family in relation to 
her poor mental health until 2007.  This raises the problem of whether the family 
can identify early warning signs and plan matters accordingly.  In the event of a 
full-blown relapse, it is to be remembered that previously, despite the Applicant 
being very aggressive, her mother did not call for help.  There would be pressure 
on her not to involve the authorities.   

98 In relation to the family back-up, the support is limited and there is the absence 
of a cogent plan.  Associate Professor Doherty has no ongoing engagement to 
treat the Applicant.   

99 In relation to conditions which might be imposed, once the child is born, there is 
no means of enforcing conditions.  The risks are unquantifiable, and the Tribunal 
cannot be satisfied that they will not be manifest and substantial.   
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100 In summary, allowing IVF treatment would not be in the interests of the child or 
of its welfare.  A risk and a barrier to treatment do exist.  The decision in ABY is 
of limited assistance as it concerned a different and more narrow statutory 
provision.  In the present case, the risk of abuse and neglect is a broad 
consideration.  That decision (ABY) is currently on appeal and doubtless the 
Court of Appeal will provide some future guidance.   

Reply on behalf of the Applicant 

101 The reply by Mr Gillies on behalf of the Applicant could be summarised as 
follows. 

102 The body dysmorphic disorder is a red herring.  Apart from the fact that the 
Applicant no longer has a problem with it, it is a totally separate issue from the 
mental illness which lies at the heart of the present dispute.  In relation to the 
alleged lack of insight on the part of the Applicant, reference is made to her own 
evidence and to that of Associate Professor Doherty, who says that she does now 
have good insight.  Comments about the failure on the part of the Applicant to 
call some witnesses are equally applicable to the Respondent which had access to 
a number of them.  The Respondent’s witnesses could have examined the 
Applicant in person, but no request was ever made.  There is no reason why this 
could not have been done and no barrier was put in their way.   

103 There is no suggestion of any risk of physical harm to any child.  In relation to 
risk, the report of Dr Tucci should be disregarded in its entirety.  It starts from a 
position that there will be harm.  Dr Tucci emerges as an advocate for a cause 
rather than an independent witness.  He deals with the available evidence in an 
unsatisfactory and impermissible way.  No weight should be given to his report.   

104 The approach that should be adopted is that risks and the assessment of them 
should be considered but not overly magnified.  There will always be vicissitudes 
of life.  Each person has a way of dealing with the difficulties that arise in life.  
The Applicant has a clear plan and has thought through the situation carefully.  
She has read text books in relation to the raising of children.  She has prepared 
herself for having a child as best as one can.   

105 On behalf of the Applicant it is not agreed that conditions pursuant to s 91(3) of 
the ART Act would be meaningless.  Properly crafted conditions requiring the 
Applicant to see Associate Professor Doherty for counselling or other treatment 
and perhaps with a requirement to report to the Tribunal are conditions that could 
and should work.  If there was non-compliance, Associate Professor Doherty 
could inform the relevant authorities and there could be some intervention.   

106 Ms Gardner raised a couple of further matters by way of an additional response 
but these essentially related to the report of Dr List. 

Ruling 

107 We again repeat that we are conscious of the fact that the welfare and interests of 
any child that may be born are paramount.  Bearing this in mind, and taking into 
account all the evidence and material placed before us, we are unanimously of 
the view that the decision of the PRP of 23 November 2010, being the ultimate 
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decision made, should be set aside.  We find that there is no barrier to the 
Applicant undergoing the treatment sought.  However, we are also of the view 
that, pursuant to s 91(3) of the ART Act, conditions relating to counselling or 
treatment by Associate Professor Doherty, and by any other practitioner that he 
thought appropriate, should be imposed.  We shall set out these conditions 
subsequently.  We have arrived at these conclusions for the following reasons 
which are not listed in order of importance or significance:   

(a) In relation to diagnosis, we prefer and accept that of Associate Professor 
Doherty.  In other words, we accept that the illness from which the 
Applicant has suffered is in the nature of a paranoid disorder and is not in 
the nature of schizophrenia.  Associate Professor Doherty has had the 
advantage of treating the Applicant.  He has had the advantage of seeing her 
and assessing her in 2011.  These advantages were effectively conceded by 
Associate Professor Paul and Professor Buist.  Indeed, in her report of July 
2011, Professor Buist remarks that the Applicant does not have a classical 
schizophrenia nor, for that matter, bipolar disorder.  Associate Professor 
Doherty was an impressive witness whose evidence we accept generally, 
particularly bearing in mind the advantages referred to above, and whose 
view we prefer in relation to diagnosis.  Any evidence based upon risks 
associated with schizophrenia should be viewed in the light of our finding.   

(b) It is the evidence of Associate Professor Doherty that the condition from 
which the Applicant has suffered is in remission.  When he assessed the 
Applicant in April 2011, Associate Professor Doherty assessed affect as 
being normal.  The Applicant was calm, co-operative and forthright 
throughout the interview, was appropriately dressed and her personal care 
was good.  The content of her speech was normal, and there was no 
evidence of delusional beliefs.  Her insight was good, she showed 
appropriate judgement and there was no suggestion of perceptual 
abnormalities.  Associate Professor Doherty noted that the Applicant was on 
a low dose of an antipsychotic medication.  Her insight was entirely 
reasonable and her prognosis was good. She is compliant with the taking of 
medication. He concluded that she was currently without psychotic 
symptomatology and confirmed in his supplementary report of 19 December 
2011 that the Applicant’s condition was in remission and that she had 
recovered from the mental illness.  We accept these opinions.   

(c) We also accept the evidence of Associate Professor Doherty in relation to 
the level of risk which the Applicant presents to any child she may carry 
during pregnancy or to whom she may give birth.  Firstly, as he stated in his 
report of 8 April 2011, there is no identified risk of violence to any child and 
there is no reason to believe that she would be in any way putting her child 
at risk.  There is no contraindication to her becoming pregnant while taking 
the medication that she is currently on and the risks of foetal abnormality 
are extremely low.  Associate Professor Doherty also considers that the risk 
of post-partum psychotic relapse is low and that the chance of any post-
partum psychosis is extremely low.  Overall, Associate Professor Doherty 
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considers that the risk of relapse is low, and indeed particularly low as the 
Applicant is without symptoms currently, is being maintained on a very low 
dose of antipsychotic medication, and has a supportive family network.  In 
his supplementary report of 19 December 2011, as well as his oral evidence, 
Associate Professor Doherty made it clear that, in his opinion, the risk of 
relapse of mental illness due to the stress associated with IVF treatment is so 
slight as to be negligible.  He believes that the Applicant is no more likely to 
get a stress precipitated mental illness than the general population.  In 
relation to a relapse in the post-partum period, he believes that the risk in 
the Applicant’s case is low and acceptable and he also sees no reason to 
believe that the Applicant would not have optimal psychiatric care 
throughout the pregnancy and in the post-partum period.  Nor did he believe 
that the Applicant would have a higher risk of relapse because she would be 
a sole parent.  He is not of the view that she has a personality disorder, and 
her ability to deal with stress is not impaired by poorly developed, mal-
adaptive coping mechanisms.  His overall conclusion is that there is a low 
risk of potential neglect or abuse of a child born to the Applicant after the 
treatment, and such risk as does exist is acceptable.  Again we accept the 
above. Also, we again refer to the qualifications placed on their evidence by 
Associate Professor Paul and Professor Buist. 

(d) In relation to risk, we are of the view that the report and evidence of Dr 
Tucci are basically very general in nature.  He attempted to answer 
questions on the balance of probabilities, these being issues for the Tribunal 
to determine.  Overall, we do not find his evidence to be particularly useful 
or helpful.  We might say that, whilst Associate Professor Doherty disagreed 
with several of the statements of Dr Tucci, he also made the observation 
that, even if the framework for assessing risk proposed by Dr Tucci was 
adopted, there was a negligible and thus acceptable risk of abuse and neglect 
to any child as a result of the Applicant receiving the relevant treatment.  
Associate Professor Doherty expressed the opinion that the likelihood of 
such a risk was not quantifiable and his prediction was that it would be 
extremely unlikely.   

(e) The Applicant impressed us with her evidence and the manner in which she 
gave it.  We believe that she is sincere in her desire to have a child. She does 
have insight into the mental health condition from which she suffered and as 
to the necessity of complying with her medication regime, even if this be of 
a low dosage.  We have no reason to doubt but that she will also comply 
with any conditions relating to assessments, counselling or treatment by 
Associate Professor Doherty.  We note that she has confidence in him, as 
indeed she has in her general practitioner.  She has shown the ability to cope 
with the demands of study and part time work.  She is living with her 
parents and is in regular contact with her siblings.   

(f) In this regard, we are conscious of the fact that the Applicant has a strong 
supporting family network.  We are particularly impressed with the 
evidence of both her mother and her sister.  We are satisfied that each would 
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be vigilant in relation to noting any signs of a relapse, should one occur.  
We are satisfied that each would know what to do if such a situation arose, 
and that in addition each would do her best to ensure that the Applicant 
complied both with medication and with conditions concerning treatment.  
There is also present immediately available family assistance in relation to 
child-minding, general and financial support, and the like.   

(g) We are not of the view that conditions imposed by us will be, in essence, 
meaningless.  The legislature has seen fit specifically to permit the 
imposition of conditions considered necessary and reasonable in the 
circumstances of the decision – see s 91(3) of the ART Act.  Conditions 
were imposed in ABY.  We believe that the imposition of conditions in the 
present case is a sensible and warranted approach.  We are confident that 
there will be compliance with them.  As pointed out by Mr Gillies, if there 
was not compliance, the appropriate authorities could be notified and the 
Applicant could then face difficulties with possible intervention by such 
authorities.  In any event, the power to impose conditions is quite patent and 
we intend so to do.   

Conclusion 

108 We accept and prefer the evidence adduced on behalf of the Applicant.  We are 
of the view that the decision of the PRP of 23 November 2010 should be set 
aside, and we order this accordingly.  We are also of the opinion that, pursuant to 
s 91(3) of the ART Act, conditions should be imposed.  In our opinion, those 
conditions should be as follows: 

(a) During the period of the IVF treatment the Applicant is required to attend 
upon Associate Professor Peter Doherty once per month and at least once 
should the treatment not extend beyond one month.   

(b) During the period of any pregnancy which may result and for a period of 12 
months following the birth of any child, the Applicant is required to attend 
upon Associate Professor Peter Doherty once every 2 months for the 
purposes of any counselling or treatment which Associate Professor Peter 
Doherty considers appropriate, and the Applicant is obliged to comply with 
any treatment recommended or suggested to her by Associate Professor 
Peter Doherty.   

(c) The Applicant is also required to comply with any direction by Associate 
Professor Peter Doherty or by her general practitioner in relation to the 
taking of medication during the period of the IVF treatment, any pregnancy 
that may result and for a period of 2 years following the birth of any child 
resulting from the treatment.   

(d) Further, during the period of the treatment, the period of any pregnancy, and 
for a period of 12 months following the birth of any child the Applicant 
shall attend upon any other psychiatrist or any psychologist as directed by 
Associate Professor Peter Doherty.   
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109 We have reached the above conclusion having regard to the subject-matter of the 
proceeding, together with the evidence and material adduced and the matters set 
out in the relevant provisions of the ART Act. 
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