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REASONS 

1 The Assisted Reproductive Treatment Act 2008 (the ART Act) regulates the 

use of assisted reproductive treatment procedures in Victoria.   Assisted 

reproductive treatment (ART) means medical treatment or a procedure that 

procures, or attempts to procure pregnancy in a woman by means other than 

sexual intercourse or artificial insemination.1  Treatment procedures can 

only be carried out by doctors or those under their supervision on behalf of 

a registered ART provider, and only if the requirements of the ART Act in 

respect of eligibility for treatment have been met.2  

2 The guiding principles in s 5 of the ART Act provide: 

It is Parliament's intention that the following principles be given effect in 
administering this Act, carrying out functions under this Act, and in the 
carrying out of activities regulated by this Act— 

 (a) the welfare and interests of persons born or to be born as a result of 
treatment procedures are paramount; 

 (b) at no time should the use of treatment procedures be for the purpose 
of exploiting, in trade or otherwise— 

 (i) the reproductive capabilities of men and women; or 

 (ii) children born as a result of treatment procedures; 

 (c) children born as the result of the use of donated gametes have a right 
to information about their genetic parents; 

 (d) the health and wellbeing of persons undergoing treatment 
procedures must be protected at all times; 

 (e) persons seeking to undergo treatment procedures must not be 
discriminated against on the basis of their sexual orientation, marital 
status, race or religion. 

 
3 Section 10 prescribes the circumstances in which a woman may undergo a 

treatment procedure. It provides: 

 
1  Section 3. 
2  Section 7. 
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 (1)  A woman may undergo a treatment procedure only if— 

(a) the woman and her partner, if any, have consented, in the 
prescribed form, to the carrying out of a procedure of that 
kind; and 

(b) either— 

(c) the criteria in subsection (2) apply to the woman; or 

(ii)  the Patient Review Panel has decided there is no 
barrier to the woman undergoing a treatment 
procedure of that kind. 

 (2)  For subsection (1)(b)(i), the criteria applicable to a woman are— 

(a) a doctor is satisfied, on reasonable grounds, that— 

(i) in the woman's circumstances, the woman is 
unlikely to become pregnant other than by a 
treatment procedure; or 

(ii)  the woman is unlikely to be able to carry a 
pregnancy or give birth to a child without a 
treatment procedure; or 

(iii)  the woman is at risk of transmitting a genetic 
abnormality or genetic disease to a child born as a 
result of a pregnancy conceived other than by a 
treatment procedure, including a genetic 
abnormality or genetic disease for which the 
woman's partner is the carrier; and 

(b) a presumption against treatment does not apply to the 
woman. 

(3) A doctor may be satisfied under subsection (2)(a)(iii) that the 
woman is at risk of transmitting a genetic abnormality or genetic 
disease only if— 

(a) the doctor has obtained advice to that effect from another 
doctor or a geneticist; and 

(b) if the advice is from another doctor, the other doctor has 
specialist qualifications in human genetics. 

 

4 Division 1 of Part 3 of the ART Act prohibits certain procedures except in 

certain, prescribed circumstances. It is an offence, punishable by a fine of 

up to 240 penalty units, or imprisonment for up to 2 years to carry out a 

prohibited procedure.  By s 28(1), sex selection is prohibited.  Section 28(2) 

makes an exception to the prohibition in the circumstances there set out.  



VCAT Reference No. HP15/2010 Page 4 of 37 
 
 

 

5 Section 28 is in the following terms: 

 (1) A person carrying out a treatment procedure must not use gametes or an 
embryo, or perform the procedure in a particular way, with the purpose or 
a purpose of producing or attempting to produce a child of a particular 
sex. 

Penalty: 240 penalty units or 2 years imprisonment or both. 

 (2) Subsection (1) does not apply if— 

 (a) it is necessary for the child to be of a particular sex so as to avoid the 
risk of transmission of a genetic abnormality or a genetic disease to 
the child; or 

 (b) the Patient Review Panel has otherwise approved the use of the 
gametes or embryo for the purpose or a purpose of producing or 
attempting to produce a child of a particular sex. 

 
6 The ART Act establishes the Patient Review Panel (PRP).  Its functions 

include considering applications for surrogacy arrangements, posthumous 

use of embryos or storage of embryos, applications where the ART provider 

or doctor is concerned about the risk of abuse or neglect of a child that may 

be born as a result of a treatment procedure, whether there is a barrier to 

treatment if a presumption against treatment applies, applications for 

treatment in circumstances in which the applicant does not meet the criteria 

for treatment, and any other function given to it by the Act.3  

7 JS and LS wish to undergo an ART procedure for the purpose of producing 

or attempting to produce a child of a particular sex.  This is a prohibited 

procedure, unless they fall within the exceptions in s 28(2).  It is a criminal 

offence for such a procedure to be performed unless they fall within the s 

28(2) exceptions.  It is not necessary for this couple to undergo a sex 

selection procedure in order to avoid the risk of transmission of a genetic 

 
3  Section 85 
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abnormality or disease.  To undergo a sex selection procedure, it is 

therefore necessary for them to receive the approval of the PRP.  

8 In April 2010, JS and LS consulted Dr Gareth Weston, a doctor who 

provides assisted reproductive treatment through Monash IVF, a registered 

ART provider under the ART Act about their desire to undergo a treatment 

procedure for the purpose of sex selection.  Dr Weston indicated he was 

prepared to treat them, and to support their application to the PRP. 

9 On 26 May 2010, JS and LS applied to the PRP for approval of the use of 

gametes or embryo for the purpose of producing or attempting to produce a 

child of a particular sex.  The PRP conducted a hearing on 8 June 2010, and 

on 16 June 2010 refused the application.   

10 Section 96 of the ART Act makes certain decisions of the PRP reviewable 

by the Victorian Civil and Administrative Tribunal (the tribunal).  JS and 

LS applied for a review of the decision refusing approval of the use of 

gametes or embryo for sex selection. 

11 On 27 October 2010, Justice Ross, the President of VCAT, found that the 

tribunal had jurisdiction to review a decision of a PRP to refuse approval of 

the use of gametes or embryos for the purpose of producing or attempting to 

produce a child of a particular sex.4 

Interpretation 

12 On the face of it, s 28(2)(b) provides an unfettered discretion to the PRP (or 

the tribunal standing in its shoes) to ‘otherwise approve’ the use of gametes 

 
4  JS & LS v Patient Review Panel [2010] VCAT 1813. 
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or an embryo for the purpose of producing or attempting to produce a child 

of a particular sex, a procedure that is otherwise a criminal offence under s 

28(1).   

13 In holding the tribunal had jurisdiction to entertain an application for review 

of a decision by a PRP refusing to allow sex selection under s 28(2), Justice 

Ross, President said: 

I accept that the power given to the Panel by s 28(2)(b) is different in 
character to the other powers given to the Panel, in that s 28(2)(b) 
does not specify the matters to which the Panel must have regard (in 
contrast to, say, s 15(3)).  But I am not persuaded that the relatively 
unstructured nature of the Panel’s discretion under s 28(2)(b) 
necessarily supports the contention that such a power was not intended 
to be reviewed by the Tribunal.  In that context I should also note that 
I do think that the Respondent’s characterisation of the Panel’s power 
under s 28(2)(b) as ‘an unfettered discretion’ is not entirely accurate.  
The discretion in s 28(2)(b) is to be exercised having regard to its 
legislative context and the purpose of the ART Act. 

 
14 We agree the discretion in s 28(2) is not unfettered, and is to be exercised 

having regard to its legislative context and the purpose of the ART Act.  Its 

purpose, as we have noted, is to regulate the use of assisted reproductive 

treatment procedures in Victoria.  The relevant guiding principles in s 5 of 

the ART Act are (a) the paramountcy of the welfare and interests of the 

person born or to be born as a result of treatment procedures and (d), the 

need to protect at all times the health and wellbeing of persons undergoing 

treatment. 

15 In considering the legislative context, and what is meant by these guiding 

principles, it is necessary to examine the history of the ART Act.  It was 

introduced following recommendations contained in a report by the 
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Victorian Law Reform Commission (VLRC) into assisted reproductive 

technology and adoption, which was tabled in parliament in June 2007.  

The ART Act repealed the Infertility Treatment Act 1995 (the IT Act). 

Under the IT Act sex selection was permissible only to avoid the risk of 

transmission of a genetic abnormality or disease to the child.  It was in 

terms broadly similar to s 28(2)(a) of the ART Act.  It was also a criminal 

offence under the IT Act otherwise to perform a treatment procedure 

involving sex selection.  The IT Act prohibition on sex selection, and its 

exception, was consistent with the stance taken in those Australian States 

which regulated access to ART by legislation, and also in the United 

Kingdom, Canada and New Zealand.  This has generally been referred to as 

a prohibition on sex selection for non-medical reasons.  The term non-

medical reasons in this context means the avoidance of the risk of 

transmission of a genetic abnormality or a genetic disease.   

16 In the Australian States and Territories which were not governed by specific 

legislation, the National Health and Medical Research Council (NHMRC) 

Ethical Guidelines on assisted reproductive technology also prohibited sex 

selection except where it would reduce the risk of transmitting a serious 

genetic condition.   

17 In its report, the VLRC  also noted that the American Society for 

Reproductive Medicine Ethics Committee recommended that sex selection 

for non-medical reasons should not be encouraged, and the initiation of 

assisted reproductive treatment solely for sex selection should be 
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discouraged.  It noted however, that sex selection for non-medical reasons 

was available in some US jurisdictions.   

18 The VLRC concluded that the current legislative ban on sex selection for 

non-medical reasons should remain in place.  Referring to the guiding 

principles recommended by the VLRC, (and which are in substance 

reproduced in s 5 of the ART Act), and in particular to the paramountcy of 

the best interests of the child born or to be born, the VLRC concluded: 

The health and wellbeing of a child must be given priority.  It is 
difficult to identify ways in which the best interests of the child are 
served by permitting sex selection for a non-medical reason.  In the 
absence of available evidence about the likely affects on a child of 
having been selected for their sex, the commission has adopted a 
cautionary approach.  The commission did not receive submissions to 
indicate that there is substantial community support for repealing the 
ban on non-medical sex selection.  Moreover the submissions that the 
commission did receive focussed on the rights of parents, and not the 
health and wellbeing of the child to be born. 

The commission believes there should be significantly more 
community discussion and debate about sex selection for non-medical 
reasons before the ban could be repealed.  This view is consistent with 
the NH&MRC guidelines and the UK government position.   

 

19 In 2006 the UK government, following a review by the Human Fertilisation 

And Embryology Authority and the House of Commons Science and 

Technology Committee on the issue of sex selection decided to continue to 

prohibit sex selection for non-medical reasons.  It based its decision on the 

strength of public opinion against sex selection and its possible 

ramifications, such as a preference for male children.   
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20 In its Ethical Guidelines on the use of Assisted Reproductive Technology in 

Clinical Practice and Research,5 the Australian Health Ethics Committee 

(AHEC) of the NHMRC identified the ethical basis on which they had 

proceeded in formulating the guidelines in these terms: 

2.4 In preparing these guidelines, AHEC has tried to be sensitive to 
all the relevant ethical dimensions of assisted reproductive 
technology:  to recognise the basic human goods at stake; to 
distinguish goals and purposes from means chosen; to clarify 
relevant moral principles and motives; to distinguish the moral 
evaluation of human acts themselves from the moral evaluation 
of their likely consequences; to identify the virtues or character 
traits that facilitate responsible conduct in assisted reproductive 
technology; and, to recognise that, while related in complicated 
ways, ethical questions cannot be wholly separated from social 
and political questions.   

2.5 In these guidelines AHEC has recognised that the welfare of 
people who may be born as a result of the use of ART is 
paramount. 

2.6 AHEC has also taken into account the following issues:   

● the autonomy and long-term welfare of individuals (both men 
and women) who take part in ART or research; 

● the need for informed decision making; 

● the importance of an ethical framework for the use gametes 
and embryos in clinical practice, training and research; and  

● the recognition in the strict licensing procedures imposed by 
national legislation that the embryo warrants very serious 
moral consideration. 

 

21 The guidelines cover all activities associated with ART as they occur in 

clinical practice.6 

22 On sex selection the guidelines simply say: 

11.1 Do not select sex for non-medical purposes.  Sex selection is an 
ethically controversial issue.  The Australian Health Ethics 
Committee believes that admission to life should not be 

 
5  First published by the NHMRC in 2004 and revised in 2007 to take into account the changes in 

Federal legislation. 
6  Paragraph 2.8, guidelines. 
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conditional upon a child being a particular sex.  Therefore, 
pending further community discussion, sex selection (by 
whatever means) must not be undertaken except to reduce the 
risk of transmission of a serious genetic condition.  See also 
paragraphs 12.1 and 12.2 on the use of pre-implantation genetic 
diagnosis (PGD) for sex selection. 

 

23 Paragraph 12.1 provides: 

 

12.1 Carefully evaluate any use of PGD. 

PGD is currently used to detect serious genetic conditions, to 
improve ART outcomes and, in rare circumstances to select an 
embryo with compatible tissue for a sibling.  These uses have 
profound ethical significance.   

 

The ethical issues identified by the guidelines do not relate directly to 

the circumstances under consideration here.  Paragraph 12.1 

concludes: 

 Clinics must ensure careful evaluation of these and all other 
relevant issues before the use of PGD. 

 

24 Paragraph 12.2 is in these terms: 

12.2 Restrict the use of PGD. 

Pending further community discussion (see Appendix C) PGD 
must not be used for: 

… 

● selection of the sex of an embryo except to reduce the risk of 
transmission of a serious genetic condition; … 

 

25 In Appendix C3, reasons generally given in support of the availability of 

sex selection and against it are set out.  They noted sex selection permits 

family balancing, may enable parents to fulfil religious obligations or 

cultural expectations, and is properly thought of as a matter for individual 

autonomy.  Opponents argue that sex selection is incompatible with the 
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parent-child relationship being one that involves unconditional acceptance, 

that it may be an expression of sexual prejudice, in particular against girls.  

It notes that as practised today around the world, it generally reflects and 

contributes to bias and discrimination against women and that in some 

cultural groups it may harm men, by contributing to the shortage of women 

for men to marry.   

26 The Guidelines therefore are consistent with the approach taken in the 

jurisdictions to which we have referred.  The reasons for continuing the 

prohibition for non-medical reasons was the same as that identified in the 

UK reports, and by the VLRC. 

27 Paragraph 12.3 of the Guidelines deals with a related issue, the use of PGD, 

not for sex selection to avoid the risk of transmission of a genetic 

abnormality or disease, but to select a embryo with tissue compatible with 

the tissue of a close relative who is in need of a tissue donation (a saviour 

child).  The guidelines prohibit use of PGD in such circumstances except in 

the case of siblings.  If PGD is to be used for tissue matching, clinics are 

required to seek advice from a clinical ethics committee or relevant State or 

Territory regulatory agency.   

28 Paragraph 12.3.1 provides guidelines for an ethics committee or relevant 

agency when considering the use of PGD to find an embryo with tissue 

compatible with that of a sibling in need of a tissue donation.  They require 

the committee or agency to be satisfied that the use of PGD would not 

adversely affect the welfare and interests of the child who may be born, that 
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other means to manage the medical condition of the existing child are not 

available and that the wish of the parents to have another child is as an 

addition to their family and not merely as a source of tissue. 

29 These reports, legislative restrictions and Guidelines all reflect the view that 

sex selection of embryos, and selection of embryos for tissue compatibility 

raise profound ethical, moral, social and cultural issues.  The VLRC Report, 

the UK reports and the NHMRC Guidelines all record that there has been 

little public debate or discussion concerning the ethical, moral, social and 

cultural ramifications of sex selection, in Australia or elsewhere.  The 

scientific or medical advances which have led to the ability to determine the 

sex of an embryo have occurred well in advance of public debate and 

discussion about the broader ethical, moral, social and cultural issues 

involved.  

30 As a result bodies such as the VLRC and the NHMRC, and their UK 

counterparts referred to earlier have urged a cautious approach.  Policy 

development in Australia and the UK in respect of the use of PGD for sex 

selection and tissue compatibility has proceeded on the basis that the 

interests and welfare of a child who may be born is paramount.  At present, 

there is support for sex selection in order to avoid the risk of transmission 

of a serious genetic disorder to a child to be born.  There is some, but 

qualified support for the use of PGD  to select an embryo which, if resulting 

in the birth of a child, would produce a child with tissue compatible with 

that of a sibling in need of a tissue donation.  Even then, the guidelines 
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contemplate permission being granted only if there is no treatment other 

than tissue donation available, and if satisfied the child is not being born 

solely or predominantly to provide the tissue, and there will be no adverse 

impact on the health and welfare of the child to be born. 

31 The NHMRC guidelines do not permit the use of PGD to select an embryo 

with tissue compatible with that of a parent or relative other than a sibling 

in need of a compatible tissue donation.  

32 There is no support in the guidelines, or in legislation in those States which 

have legislated to regulate access to ART for the use of PGD for reasons 

not associated with avoiding the risk of transmission of a genetic 

abnormality to a child to be born, or for the purpose of bringing into being a 

child with tissue compatible with that of an existing child of the same 

family in need of a tissue donation.  There is no support for PGD, whether 

for sex selection or tissue compatibility, for reasons not connected with a 

serious threat to the health or wellbeing of a child to be born or a serious 

and otherwise untreatable condition of a sibling.  

33 The more guarded approach to use of PGD to produce a tissue compatible 

embryo can be readily understood by reference to the paramountcy of the 

welfare and interests of the child who may be born.  There is a clear 

difference between protecting a child to be born from inheriting a serious 

genetic disorder, and bringing a life into being to provide tissue to save or 

prolong the life of a person who needs tissue from a compatible donor.  The 

former focuses attention squarely on the interests and welfare of the child to 
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be born.  By contrast, the ethical issues surrounding creation of a saviour 

child, require a weighing of the interests of the person who would receive 

the tissue and the saviour child.  

34 Professor Thomson and Associate Professor Tonti-Filippini  gave evidence 

in respect of the ethical issues informing the NHMRC guidelines, and the 

ART Act, in relation to sex selection.  Professor Thomson was a member of 

AHEC, then a consultant to it in the period leading up to the development 

of the 2004 NHMRC Guidelines.  He was a member of the AHEC working 

party which produced the 2007 revision of those guidelines, and at the same 

time served as chair of AHEC.  He is presently the Academic leader for 

health law and ethics at the graduate school of medicine at the University of 

Wollongong.  Associate Professor Tonti Filippini also served on the AHEC 

working parties responsible for the 2004 and revised 2007 Guidelines.  He 

is a member of the Expert Panel for the Victorian Assisted Reproductive 

Technology Authority, and served in a similar position on its predecessor 

Infertility Treatment Authority.  He is currently Associate Dean (Teaching 

Learning and Research) and head of bio ethics at the John Paul II Institute 

for Marriage and Family. 

35 Professor Thomson said the reasoning behind the guidelines was that it was 

morally undesirable to choose to bring to life a child only if it was of the 

chosen gender.  He said health professionals involved in the provision of 

ART would commonly accept that they owe a primary duty to the person to 

be born.  He said to follow the wishes of potential parents for sex selection 



VCAT Reference No. HP15/2010 Page 15 of 37 
 
 

 

would attenuate or override that duty.  In his opinion, the morally justifiable 

position would be to decline to follow the parents’ wishes.  

36 Associate Professor Tonti Filippini spoke of the significance, in the 

formulation of the NHMRC guidelines, of  concerns about the conditional 

acceptance of a child, based on its sex.  He said the concern raised by sex 

selection in these circumstances is that parents are prospectively treating the 

child to be born, not as a person to be loved and valued in his or her own 

right, but as an object having a particular characteristic to serve a purpose 

or purposes of the parents.  He said to have a child of a particular 

characteristic for the benefit of the parents is, in essence, exploitative.  He 

said it also could reflect a mistaken notion of the essential nature of 

parenthood, that of unconditional acceptance.  He said it was essential to a 

child’s welfare that parents accept their children no matter what the child’s 

characteristics. 

37 There is nothing in the ART Act, or any extraneous materials able to be 

used as aids to its interpretation to shed light on the circumstances, other 

than avoidance of serious genetic disease, in which permission for sex 

selection would be given.  

38 By contrast to the absences of guidance in respect of sex selection for 

purposes other than avoiding the risk of transmission of a serious genetic 

condition, the extraneous materials made specific reference to the power of 

the PRP to determine whether to permit the use of ART to create a saviour 
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child.  In his second reading speech introducing the Bill, the then Attorney-

General, Mr Rob Hulls MP said:  

that the purposes for the establishment of a Patient Review Panel 
included to permit consideration of applications for assisted 
reproductive technology that fall outside the standard eligibility 
requirements, such as using assisted reproductive technology to create 
a saviour sibling to provide compatible tissue for an existing child or 
relative who is seriously ill.7 

  

39 The words ‘existing child’ or relative allows for a slightly wider class of 

persons who could benefit from the use of PGD to select tissue compatible 

embryos, but is otherwise consistent with the approach of the NHMRC 

guidelines in respect of saviour siblings. 

40 In our view, this should inform our approach to the consideration of the 

application of  s 28(2)(b).  The use of PGD to select embryos is permitted in 

order to avoid the risk of transmission of a serious genetic disorder, or to 

bring into being a tissue compatible child.  In each of these cases, the 

welfare and interests of the child must be paramount.  In the case of tissue 

compatible embryos, there must be no other medical treatment available to 

the person requiring the donation, and the child to be born must be wanted 

for itself, and not solely or predominantly as a tissue donor, or potential 

saviour of the person in need of tissue.  We should be mindful of the 

cautions against sex selection for the other purposes identified in the VLRC 

report and the NHMRC guidelines, in the absence of further, informed 

debate. 

 
7  Hansard Wednesday 10 September 2008, page 3451. 
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41 We have referred to the paramountcy to be given to the interests and 

welfare of any child to be born as a result of sex selection of an embryo 

when interpreting s 28(2).  The guiding principles in s 5 also require s 28(2) 

to be interpreted in a manner which at all times protects the health and 

welfare of persons undergoing ART treatment.  The health and welfare  of 

those applying for permission to sex select embryos must be considered in 

light of these guiding principles.  It is with these considerations in mind that 

we consider the circumstances of the applicants. 

Background to application for review 

42 JS and LS are a married couple.  Some years ago their baby died as a result 

of complications in childbirth.  The circumstances of the child’s birth and 

death, and the loss of the child, continue to be extremely traumatic and 

distressing for them.  Both were diagnosed as suffering from post-traumatic 

stress disorder following the death of the child.  They have other children, 

but none of the same sex as the child who died.  They want to have a child 

of the same sex as the one who died, but they do not want to have any more 

children of the same sex as their existing children.    

43 In April 2010, JS sought the assistance of Dr Gareth Weston, a 

gynaecologist and infertility treatment provider.  In an email dated 17 April 

2010 sent to Dr Weston,  she said ‘I have been diagnosed with post-

traumatic stress syndrome and feel that the only way to improve and help 

myself is to have another child of the same sex to replace [the child who 

died]’.  Dr Weston was obviously aware sex selection was not permitted in 
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such circumstances, unless approved by the PRP.  He responded to JS 

almost immediately, saying: ‘I feel that we could make a very strong case 

for an exemption to allow sex selection in your case’.   

44 On 23 April 2010, Dr  Weston referred JS to Ms Rita Alesi, senior 

psychologist and manager of Monash IVF Counselling Services Victoria.  

In his letter of referral he said JS had: 

suffered significant post-traumatic stress disorder after the loss of her 
[child].  She currently sees a psychiatrist Dr Lorraine Dennerstein, and 
feels desperate to have a [child of a particular sex] so she can put the 
past behind her.  She wishes to seek IVF with pre-implantation genetic 
diagnosis (PGD) for sex selection.  She does have [children of the 
other sex] but would like to have sex selection to ensure that she could 
have a [child of the same sex as the child who died].  She feels that 
this would help overcome her post-traumatic stress disorder. 

 

45 On 10 May 2010, Ms Alesi wrote to the PRP. She said: 

Their circumstances and reasons for seeking sex selection is not 
technically for medical reasons but for the relief of psychological 
trauma they endured as a result of the neo-natal death of a [baby]  in 
August 2006.  … As a consequence of this event the couple endured 
severe psychological distress and JS was diagnosed by a psychiatrist 
Dr Lorraine Dennerstein with post-traumatic stress disorder.  It should 
be noted that since the matter is still before the courts their stress and 
suffering is still ongoing.  The couple believes that having IVF with 
PGD positively selecting … embryos [of the desired sex] will enable 
them to have a baby [of the same sex as the one who died], and that 
achieving this will go a long way to relieving their distress and help 
them move forward.  … The couple is clear about the implications and 
potential consequences of going ahead with such a treatment 
procedure.  I believe JS is under the ongoing care of Dr Dennerstein in 
managing her post-traumatic stress disorder.  Monash IVF would 
work together with Dr Dennerstein and assist in providing any 
additional psychological support this couple required whilst 
undergoing their treatment at Monash IVF.   

 

46 On 18 May 2010, Dr Weston also wrote a letter of support to the PRP. He 

said: 
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JS and LS both suffer from post-traumatic stress disorder as a result of 
a tragic past obstetric history.  In particular they lost a [child] at term 
from brain injuries and obstetric complications and they have been 
unable to deal with this loss despite the use of therapy.  They do have 
[children of the other sex] but feel full closure from their previous loss 
of their [child] would only be possible if they had a [child of the same 
sex].  I assessed JS and LS and found them to be genuine in their 
psychological problems as a result of the loss of their [child] and 
genuine in their desire for another child not only to deal with their 
trauma but also to have another child in and of itself.   

 

47 Professor Dennerstein wrote a letter of support dated 30 April 2010.  She 

said: 

These tragic events have resulted in profound psychological injuries 
for both JS and LS.  JS developed post-traumatic stress disorder and 
co-morbid mood disorder of major depressive disorder.  LS also 
developed post-traumatic stress disorder. 

The couple still intensely desire to have a baby [of the same sex as the 
one who died].  It would be in the best interests of the couple and their 
children if sex selection could be used as there have already been so 
many traumatic pregnancies.   

 

48 As became clear from a reading of Dr Dennerstein’s reports which she 

attached to the letter of support, and in the proceedings before the PRP, 

Professor Dennerstein had not been providing any ongoing support or 

counselling to either JS or LS.  In her original reports of 12 March 2009, 

prepared by Professor Dennerstein for the as yet unresolved civil 

proceedings brought by JS and LS arising out of the circumstances of the 

child’s death, she recommended intensive treatment for JS and LS.  She 

noted that JS was resistant to such treatment.   

49 JS and LS confirmed to the PRP at the hearing that they had neither sought 

nor received any treatment at all.  



VCAT Reference No. HP15/2010 Page 20 of 37 
 
 

 

50 In their application to the PRP, JS and LS said that they believed that 

having a baby of the same sex as the one who died was ‘the only way’ that 

they ‘could move forward’ with their lives.  They said they had always 

wanted to have a child of that sex, but said the loss of the child had made 

them want a child of that sex more strongly.  JS also said ‘If I have another 

[child of the same sex as my other children] probably it wouldn’t help me 

like emotionally every day my well being’.   

51 The PRP sought an opinion from Professor Mark Creamer, the director of 

the Australian Centre for Post-Traumatic Health and Professor of 

Psychology in the Department of Psychiatry at the University of 

Melbourne.  Dr Creamer did not have a consultation with JS and LS, and 

provided a report based on general principles.  He reported that there were 

no internationally recognised guidelines in respect of treatment of PTSD by 

the birth of a child of a particular sex as something likely to assist in 

recovery of PTSD.  He said: 

It is my opinion that there is a small chance that the birth of a child of 
a particular sex may in some cases assist a person in coming to terms 
with a previous loss.  There is little chance that it would have any 
direct beneficial impact on recovery from a psychiatric disorder (in 
this case PTSD).  Further in my opinion the potential risks of 
exacerbating an existing mental health condition by undergoing this 
highly uncertain procedure with very little guarantee of a successful 
outcome are very high indeed.   

 

52 After being provided with Professor Creamer’s report, LS told the PRP that 

they were not seeking sex selection to assist their recovery from PTSD but 

to move on.  LS said they wanted another child but that having a child of 
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the same sex as their surviving children would not help with closure. He 

also said it was a question of family balancing.   

53 JS and LS sent a further statement to the PRP after the hearing.  They said: 

First of all we want to clarify our reason for IVF PGD.  We think the 
panel has been misled into thinking it is to treat our PTSD.  We are 
not expecting to have a child of a particular sex to assist our recovery 
from PTSD.  We do realise that PTSD in some level will be ongoing 
for the term of our natural lives.  We are not wanting another child for 
treatment of PTSD.  We must make that clear.  We are seeking sex 
selection in order to improve our emotional wellbeing and to help us 
move on from our tragedy and to complete our family…. 

… We are very determined to complete our family in this way and if 
we are not approved IVD PGD in Australia we will be pursuing much 
more stressful and unnecessary alternatives, adding to our subsequent 
stressful life event trauma…. 

… Giving us at least a chance to have IVF PGD would be the best 
decision for us and our family. 

… We have various professional references and none of them are 
concerned with our mental health itself or it worsening.  They all 
support our decision and think it would be our best interest to have it 
approved in our case.   

 

54 The PRP found that there was insufficient evidence to grant approval for 

the procedure for the following reasons: 

1. If JS and LS’s reasons for seeking approval is that undergoing 
PGD to achieve a [child of the same sex as the child who died] will 
assist recovery from PTSD, then there is no evidence to support it.  
Indeed Dr Creamer said that the risks of exacerbating the condition 
are high.  This view is supported by the fact that, despite the 
recommendations for treatment by Professor Dennerstein (with 
which Dr Creamer’s opinion is consistent) no treatment for PTSD 
has been sought or received.  In addition Dr Weston’s statement 
that they had been unable to deal with their loss ‘despite years of 
therapy’ clearly shows that his recommendation of sex selection 
was based upon what he thought to be a history of unsuccessful 
treatment.  Ms Alesi, who provided the required counselling under 
section 13 of the Act also believed that JS was ‘under the ongoing 
care of Dr Dennerstein and managing her post-traumatic stress 
disorder’ when she said that Monash IVF would work with her 
(Professor Dennerstein) in providing additional psychological 
support.  The PRP could therefore, even without Dr Creamer’s 



VCAT Reference No. HP15/2010 Page 22 of 37 
 
 

 

opinion, not be satisfied that sex selection would assist recovery 
where no treatment had been attempted.   

2. If the reason is family balancing to assist emotional wellbeing, then 
the PRP considers that this is not a sufficiently grave reason to 
approve a procedure which would otherwise be a criminal offence.  
On either view of the case upon which JS and LS rely the focus is 
on the adults and not on the child which may be born.  Returning to 
the paramount consideration in section 5, there is nothing before 
the PRP which relates to the welfare and interests of the proposed 
child.  In those circumstances the PRP does not approve the 
application. 

 
55 We agree with the characterisation of the PRP that the focus of the hearing 

before them was on the adults, that is JS and LS.  The reasons they gave 

concerned their wishes to complete their family, by having a child of the 

same sex as the one who died, and their belief that having a child of that sex 

would assist their emotional wellbeing, and allow them to move on. There 

was no express reference to the welfare and interests of the child to be born, 

or proposed to be born, as a result of the procedure.  The letters of support 

of Dr Weston, Professor Dennerstein and Ms Alesi were also concerned 

with the welfare and interests of JS and LS.  None of them made any 

reference to the welfare and interests of a child who may be born as a result.   

56 In addition, the opinions of Dr Weston and Ms Alesi were clearly based on 

an assumption now acknowledged to be a false one, namely that JS and LS 

had been treated by Professor Dennerstein for some years for their post-

traumatic stress disorder, but without alleviation of their suffering.  Ms 

Alesi’s recommendation that treatment be continued, and co-ordinated with 

Monash IVF counselling and support during pregnancy,  indicates she 
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shared Professor’s Creamer’s concerns about the risks further pregnancies 

could cause to JS’s post-traumatic symptoms.  

Changed circumstances between the decision of the PRP and the hearing 
before the tribunal 

57 After the PRP handed down its decision, JS terminated a pregnancy upon 

discovering the foetuses, although healthy, were of the same sex as her 

existing children, the pregnancy being achieved as a result of an ART 

procedure performed by Dr Weston.    

58 LS and JS both commenced counselling.  LS consulted psychologist Mr 

Tony Catanese on 18 June 2010.  He had four sessions of counselling 

between then and 8 September, and a further session after the termination of 

the pregnancy.  JS started counselling in mid December 2010, after the 

termination of the ART assisted pregnancy, and attended Mr Catanese on 

four occasions between and mid January 2011 on her own.  In addition, JS 

and LS attended one joint session with him on 27 January 2011.   

The evidence before the tribunal 

59 In the hearing before us, in addition to the material relied on before the 

PRP, we heard additional evidence from JS and LS.  A further report was 

provided by Dr Weston, and a report was also provided by Mr Catanese.  JS 

and LS, Dr Weston, Mr Catanese and Professor Dennerstein were all cross-

examined.  The respondent relied on a further report from Professor 

Creamer, and on opinions from two ethicists, Professor Thompson and 

Associate Professor Tonti Filipini.  They were all cross-examined. 
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60 Consistently with what they had said to the PRP in their letter after the 

hearing,  JS said in her witness statement: 

We still have an extreme desire to have another baby [of the same sex 
as the one who died] … I believe the only way that I can move 
forward with my life and our lives is that we should have a baby [of 
the same sex as the one who died].  … We do not believe the IVF 
PGD would treat our post-traumatic stress disorder.  We do believe a 
child would necessarily assist our recovery of post-traumatic stress 
disorder and understand it will be ongoing.  It would also mean I 
would not suffer further obstetric trauma.   

   

LS adopted JS’s statement.  

 

61 In her evidence before us JS said she had lost a child of a particular sex, and 

the only way to improve and help herself was to have another child of that 

sex to replace the one who had died.  She said she thought it would improve 

her psychological state.  When questioned about the basis for her belief she 

said that she could only hope it would help.  She said ‘I am desperate to 

have another [child of the same sex as the one who died] for my 

psychological wellbeing’.  She said she did not want a child of the other 

sex; that she believed only having a [child of the same sex as the one who 

died] would help her move on, that it must be a child of that same sex.  She 

said we lost a child of that sex and she was desperate to have a child of the 

same sex, not to replace the one who died, but to replace what was taken 

away from them.  JS said she believed that giving birth to a child of the 

same sex as the one who died would overcome the trauma of the pregnancy 

and loss in childbirth of that child.  
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62 She said she knew she could not replace what she had lost but she could 

prevent the trauma of unnecessary pregnancies.  Since the death of her 

child, JS has had a number of pregnancies.  Only one, the first after the 

death of the child, has resulted in the birth of another child.  This child was 

born 13 months after the child who died.  Since that birth, she has 

experienced a spontaneous miscarriage, and had had two terminations of 

multiple pregnancies.  One, a natural conception, was a high risk pregnancy 

(there was only one placenta); the other, a pregnancy resulting from ART 

provided by Dr Weston, was of apparently healthy foetuses.  All subsequent 

pregnancies have been of the same sex as her existing children.  JS she said 

her determination to have a child of the same sex as the one who died was 

such that she had terminated, and would continue to terminate, pregnancies 

if she discovered the foetus was of the same sex as her existing children.  

She said her determination to have a child of the desired sex was so strong 

that if she was refused permission to sex select, she and LS would travel to 

Thailand or the  United  States, where they could sex select.  

63 She said her motivation now for sex selection was also for the 

psychological wellbeing of the whole family, to help them move on.  She 

said it would be in the best interests of the child because the child was 

wanted and would be loved, that her other children would have the sibling 

of the opposite sex they should have had, and it would complete the family.  

64 LS said he wanted a child of the same sex as the one who had died to 

improve their emotional wellbeing, to help them move on from their 
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tragedy and to complete their family.  He said he felt the family was not 

complete because they wanted to have a child of that sex, and that the 

family would not be complete until they had a child of that sex.  He said 

that the birth of the child born after the child who died had not helped them 

move on or resolve the emotional distress of that child’s death.  Having a 

baby of the same sex as the one who died would help reduce, not stop, their 

grief over the death of their baby.  He said it was in the best interests of the 

family as a whole.  He said that the other children would be better off 

seeing their parents in a better frame of mind.  They would be in a better 

frame of mind if they had a child of the sex of the child who died, and if 

they did not have to go through what he described as the unnecessary 

trauma of the termination of any future pregnancies because of the sex of 

the foetus.   He said the family would be complete with this opposite sex 

child, and they did not want to increase the size of the family any more. 

65 He said it was in the child’s best interests, and the interests of the family as 

a whole, to have a baby of the opposite sex to his other children.  He said 

that should have been the case, but for what he believes was the negligence 

of those responsible for monitoring the delivery of the child which resulted 

in the child’s death.  He said his children would get the opposite sex sibling 

they would have had if it had not been for that.  He said that having an 

opposite sex sibling would have a beneficial effect on their other children.  

He supported JS’s decision to terminate pregnancies if the foetus was not of 
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the desired sex, and confirmed his willingness to pursue sex selection 

overseas if refused permission here.  

66 JS and LS said they believed they had a 40% chance of achieving a 

successful pregnancy and live birth.  This was based on information  JS said 

she obtained from the Monash IVF website.  In his report, however, 

Associate Professor Tonti Filippini had extracted the results reported to the 

Victorian Assisted Reproductive Treatment Authority for the 2009/10 

financial year for assisted reproductive treatments using embryos subjected 

to PGD.  That showed PGD was used for a total of 101 women with a 

known genetic risk by Monash and Melbourne IVF.  Twenty-one 

pregnancies were achieved, and only 4 went to term.  Dr Weston was 

sceptical of these figures, despite their provenance, but provided no other 

data from which a different conclusion could be drawn about the likelihood 

of a successful pregnancy and confinement if embryos subjected to PGD to 

determine (or predict) their sex were used to provide ART to JS. 

67 Dr Weston provided a further report dated 26 November 2010 in which he 

said: 

I have previously mentioned that they had years of psychiatric 
therapy.  I have been mistaken and want to apologise for any 
confusion this has caused the PRP.   

 They were assessed by Professor Dennerstein and were both 
diagnosed with post-traumatic stress disorder.  She recommended 
treatment for them and I had assumed they had years of therapy.  As 
Professor Dennerstein states, JS has been resistant to treatment 
because it further exacerbates her sadness.  LS  is currently seeing 
psychologist Tony Catanese.   

JS and LS do not believe that having a baby [of the same sex as the 
child who died] would TREAT their post-traumatic stress disorder as 
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such as what they have experienced is not something that will never 
completely diminish.  Instead this would help complete their family 
and would certainly be in their best interests and of the child to be 
born, as they are possibly going to terminate future foetuses of the 
same sex as their existing children that result from Monash IVF, in 
their extreme desire to have a baby [of the opposite sex].  Keeping in 
mind they are completing the Monash IVF treatment with or without 
the PGD process.   

 

68 We note that the multiple pregnancy achieved through ART at Monash IVF 

had been terminated at about the same time as Dr Weston wrote this letter. 

In evidence Dr Weston said his role was to assist in achieving a pregnancy 

through ART, and he was not involved in any later decision by a patient to 

terminate a pregnancy.  As his letter of support indicated, he did not think 

termination for the purposes of sex selection was a bar to continued 

provision of ART by him.  

69 He also said: 

I can see no reason to reject the desperate application for sex selection 
in their most tragic circumstances.  … I fully support sex selection in 
this case to minimise any further trauma that they are going to put 
themselves and their family through.  I cannot believe that the Patient 
Review Panel rejected their application in the first place.  This case 
calls for sympathy and compassion for a couple that has experienced 
so much sadness and despair and in no way falls into the category of 
how sex selection ethics in the ART Act were meant to be upheld.   

 

70 As this passage reveals, Dr Weston is a passionate advocate for his patient. 

His advocacy for sex selection for JS and LS makes no reference to the 

paramountcy of the welfare and interests of the child to be born from ART 

procedures contained in the guiding principles contained in s 5 of the Act. 

He was unable to articulate what his understanding of the sex selection 

ethics in the ART Act were, or how this case fell within the sex selection 
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ethics the Act was meant to uphold.  He was clearly aware JS, with the 

concurrence of LS, would terminate any further pregnancies if the foetus 

was not of the desired sex.  He clearly considered that to be traumatic, and 

avoidable by permitting sex selection.  He did not consider there was any 

adverse effect on the health and wellbeing of JS by undergoing treatment 

procedures.  

71 Professor Dennerstein’s support for permission to sex select was, like Dr 

Weston’s and Ms Alesi’s, framed in terms of the interests of JS and LS. In 

cross-examination she qualified the opinion given in her letter of support to 

the PRP by saying that her reference to best interests was a reference to the 

best interests of the mental health of JS and LS.  She said her opinion was 

given from the perspective of a psychiatrist treating an adult patient.  She 

said she considered what was in the interests of JS’s psychological health 

and through that the best interests of her family.  She was adamant, 

however, that  having a child was not a treatment for post-traumatic stress 

disorder.  She, consistently with the evidence of Professor Creamer, said the 

best evidence based treatment for post-traumatic disorder was cognitive 

therapy, coupled with, in appropriate cases, SSRI (selective serotonin 

reuptake inhibitor) medication. 

72 When asked about the risks associated with pregnancy for a person who had 

suffered the death of a child, Professor Dennerstein said, again consistently 

with the opinion of Professor Creamer, that any further pregnancies might 

be contraindicated for JS.  She said each pregnancy was a reminder of the 
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trauma suffered with the death of her child.  There was a significant risk 

with subsequent, and successive pregnancies of a recurrence of 

psychological sequelae, including flashbacks and anxiety during the 

pregnancy.  She said the number of pregnancies that JS had had was also 

relevant. The more pregnancies there are after the traumatic event, the 

harder it is to cope with it.  In her opinion, the fewer times JS had to go 

through any further pregnancies the better it would be for her mental health.     

73 She acknowledged she had not turned her mind to the ethical considerations 

under the ART Act, or to the NH&MRC guidelines on sex selection, and 

her letter of support had not addressed the welfare and interests of a child 

who might be born to JS and LS following sex selection.  

74 Mr Catanese, the psychologist, had also in his report expressed strong 

support for permitting JS and LS to sex select.  He, too, considered the 

matter from the perspective of JS and LS’s interests and welfare.  He, too, 

in his oral evidence, moderated the support he had expressed for permitting 

sex selection for JS and LS.  In his oral evidence he said both JS and LS 

needed continued counselling and cognitive therapy to deal with their post-

traumatic stress conditions.  He, too, agreed that having a child of the 

desired sex would not ameliorate the post-traumatic stress conditions of 

either JS or LS.  He said the most important thing to ameliorate their 

symptoms was proper treatment, and that psychological injury could only 

be addressed by treatment.  It could not be addressed by pregnancy or 

giving birth to a healthy child of the desired sex.  He said that positive life 
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events contributed to a sense of wellbeing and that it was likely that having 

a child of the desired sex would contribute to a positive sense of wellbeing.  

By contrast, he said, ongoing unwanted pregnancies of children of the same 

sex as their existing children would have a negative effect. 

75 None of  the evidence of Dr Weston, Ms Alesi, Professor Dennerstein and 

Mr Catanese addressed the welfare and interests of a child to be born.  None 

of them considered the paramountcy of the welfare and interests of the child 

in giving their opinions. They were concerned entirely with the interests of 

the parents.  

76 Despite the unqualified nature of their original opinions supporting sex 

selection, the oral evidence of Professor Dennerstein and Mr Catanese was 

consistent with the evidence of Professor Creamer that having a child would 

not be a cure,  or even a treatment, for the symptoms of post-traumatic 

stress disorder.  Although it was suggested to Professor Creamer in cross-

examination that his opinion was diminished by the fact he had not 

examined JS or LS, the concessions made by Professor Dennerstein and Mr 

Catanese reinforce rather than diminish his opinion. 

77 That JS and LS suffer chronic, and largely untreated, post-traumatic stress 

disorder, and would benefit from cognitive therapy to treat it, is accepted by 

Professor Creamer, Professor Dennerstein and Mr Catanese.  

78 Each of  Professor Creamer, Ms Alesi, Professor Dennerstein and Mr 

Catanese  are of the opinion there are risks to the psychological wellbeing 

of JS associated with further pregnancies. 
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Conclusions 

 

79 Sex selection is not necessary to avoid the risk of transmission of a serious 

genetic disorder to the child to be born.  It is not desired to produce a child 

who can provide the only means of saving or prolonging the life of a close 

family member.  The applicant’s case does not fit into the types of cases 

where permission to use ART to create a saviour child has been 

contemplated by the NHMRC guidelines or the VLRC report.  The 

evidence does not support a conclusion that permitting sex selection in the 

hope JS and LS can have a child of the desired sex could produce a child 

who can provide something no other treatment can, and which is necessary 

to save or prolong the life of a family member.  Despite the strongly held 

beliefs of JS and LS, the evidence does not go so far as to support their 

belief a child of the desired sex would assist their recovery from post-

traumatic stress disorder, or assist their psychological health or wellbeing. 

Even if it did, in our view, it would fall well short of the gravity of a 

condition of a third party which would justify giving permission for an 

ART procedure to create a saviour child.  

80 As sad and cruel as the loss of their child was for JS and LS, and as strong 

as their desire is to have a child of the same sex, we do not consider it is in 

the interests and welfare of a child to be born, that permission should be 

given to permit the use of an embryo which has been sex selected for the 

purpose of producing or attempting to produce a child of the desired sex. 
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81 In our view, the evidence was concerned predominantly with the welfare 

and interests of the parents, JS and LS.  Although  JS and LS said allowing 

them to sex select would be in the best interests of the child to be born 

because a child of the desired sex would be wanted, loved and well cared 

for, would benefit their emotional wellbeing, allow them to move on, and so 

make them happier and better parents for all their children, we consider 

these are, in truth, arguments about the welfare and interests of the parents, 

not of a child to be born. They all concern the beneficial impact on them of 

having a child of the desired sex.  Similarly, their arguments about the 

beneficial effects on their other children from having an opposite sex 

sibling are about their existing children, not about a child to be born.  

82 In our view, arguments based on completion of family, replacement of a 

child, or family balance do not advance the welfare or interests of a child 

born to fulfil that end.  As Professor Thomson and Associate Professor 

Tonti Filippini said, it is ethically undesirable, and contrary to the welfare 

of the child, to make acceptance of a child conditional on its sex.  

83 As Professor Thomson said: 

The applicants desire to use sex selection in order to give birth to a 
[child of the desired sex] has a significant basis in the history of their 
family. However the reasons are vulnerable to the ethical criticism 
that they relate to the welfare of the parents and thus do not give 
paramountcy to the welfare of the child to be born that the current 
ART guidelines require. 

 

84 At times, JS and LS appeared to say they wanted a child of the same sex as 

the child who died to replace that child.  At other times, they said that child 
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could never be replaced, but that they wanted to be put back in the position 

they, and their other children, would have been in had the child not died, 

namely having a family comprising children of both sexes. We do not 

consider ‘replacement’ of a child who dies, or restoring the family to the 

position it would have been in had the child not died by permitting sex 

selection of a child to be born, gives paramountcy to the interests or welfare 

of a child to be born.  It is again, when analysed, an argument which 

requires a child to be born to have a particular characteristic which serves a 

purpose or purposes of the parents.  

85 In our view, arguments based on the benefits to the psychological or 

emotional wellbeing of the parents are again, at best, arguments which 

require the child to have the characteristic of the desired sex for the benefit 

of the parents. In any event, we are not satisfied, having regard to the 

evidence of the mental health experts, that the birth of a child of the desired 

sex would necessarily be of benefit to the psychological or emotional 

wellbeing of the parents.  As JS and LS acknowledge, having a child of the 

desired sex would not cure, or treat, their chronic post-traumatic stress 

disorder.  All the mental health experts agreed they would benefit from 

appropriate treatment, namely cognitive behavioural therapy, something 

they have been resistant to until recently.  So far, little benefit has been 

obtained from their sessions with Mr Catenese, and it is not clear whether 

they intend to continue treatment.  
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86 JS strongly believes having a child of the desired sex would improve her 

psychological state, and her emotional wellbeing. The mental health experts 

agreed she needs treatment for her post-traumatic stress disorder, and 

having a child of the desired sex will not treat or cure it.  Professor 

Creamer’s opinion, that the chance that the birth of a child of a particular 

sex may assist a person in coming to terms with a previous loss was small, 

was not challenged.  In addition, all the mental health experts agreed  there 

are real risks to JS’s psychological state from further pregnancies.  Her 

post-traumatic stress disorder is chronic, and any further pregnancy is likely 

to subject her to a worsening of her symptoms.   

87 In addition, we must consider the need to protect, at all times, the health and 

wellbeing of JS, as the person who, if approval were granted, would be the 

one undergoing treatment.  In so doing we have taken into account JS’s 

strongly held belief that having a child of the desired sex would assist her 

psychological state and her emotional wellbeing and the evidence of the 

mental health experts about the risk to JS’s psychological state, and 

emotional wellbeing, of any further pregnancies. If there is a conflict 

between the welfare and interests of a child to be born, and the health and 

wellbeing of the person undergoing an ART procedure, then, given the 

paramountcy of the welfare and interests of the child to be born under s 

5(a), the conflict must be resolved in favour of the child’s welfare and 

interests. 
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88 Finally, in considering the health and wellbeing of the person undergoing a 

treatment procedure, we consider it relevant to take into account the 

prospects of success and any attendant risks.  We accept the data extracted 

by Associate Professor Tonti Filippini from the annual report of the 

Victorian Assisted Reproductive Treatment Authority showing the number 

of PGD  related procedures performed by Melbourne and Monash IVF in 

the 2009-2010 year to which we referred earlier.  That demonstrates the 

likelihood of a successful outcome is low, far lower than the outcomes 

viewed by JS on the Monash IVF website and which relate to outcomes for 

ART generally. There is also a small risk that a PGD result could wrongly 

predict the sex of the embryo.  JS and LS both said that in such 

circumstances, they would terminate the pregnancy if it turned out the 

foetus was not of the desired sex.  The effect of this would be that, after a 

procedure with low prospects for success, an otherwise successful 

pregnancy would be terminated because of the sex of the foetus.  

89  For these reasons we are not satisfied it would be in the best interests of a 

child to be born to permit the use of an embryo which has been sex selected 

for the purpose of producing or attempting to produce a child of the desired 

sex.  The application for review of the decision of the PRP is dismissed. 
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