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[bookmark: _Toc231461850][bookmark: _Toc1545367549]Key messages
The Chief Psychiatrist oversees the quality and safety of designated mental health services (DMHS) and provides clinical leadership to DMHS in relation to their obligations under the Mental Health and Wellbeing Act 2022 (the Act).
The Authorised Psychiatrist or delegate of the DMHS must report any breaches of the Act and any serious quality and safety incidents to the Chief Psychiatrist.
[bookmark: _Toc231461851]Introduction 
[bookmark: _Int_EHwsizDD]Reporting breaches of the Act and serious quality and safety incidents is a fundamental aspect of clinical accountability. Providing compulsory care and treatment outside the legal requirements of the Act contravenes human rights legislation, the mental health and wellbeing principles, and compromises high-quality mental health care. This may also lead to preventable harm. The Chief Psychiatrist will review and analyse notifications to identify training, service support, and clinical governance issues that can be used to drive system improvement.
[bookmark: _Toc231461852]Purpose
This practice guideline provides advice to the Authorised Psychiatrist or delegate of a DMHS on how to report a breach of the Act and a serious quality and safety incident. Complying with the Act is essential for DMHS to ensure ethical, high-quality, and safe care that properly considers the mental health and wellbeing principles. These reporting requirements ensure mental health services are provided to the highest standard of clinical governance. This directive should be read alongside other Chief Psychiatrist guidelines and reporting requirements.
The information in this practice guideline aligns with the powers of the Chief Psychiatrist under the Act. Service providers should obtain independent legal advice if they have queries about individual cases or their obligations under the Act. Under the Act, the functions of the Chief Psychiatrist include developing, publishing, and promoting standards, guidelines, and practice directions for delivering mental health and wellbeing services. This practice guideline aligns with the mental health and wellbeing principles outlined in the Act.
[bookmark: _Toc231461853]Breaches of the Act
The Authorised Psychiatrist or delegate must notify the Chief Psychiatrist of a breach of the Act as soon as practicable after the service becomes aware of the incident. In addition to reporting to the Chief Psychiatrist, all breaches must be reported in the Victorian Health Incident Management System (VHIMS). Categories of major and moderate breaches and examples are listed in Table 1. 
· Major Breaches 
Major breaches involve actions that disregard human rights or apply the Act incorrectly, resulting in coercive treatment without the protections afforded by the Act and without a clearly articulated clinical rationale. These breaches must be reported to the Office of the Chief Psychiatrist (OCP) as well as to internal incident reporting systems (VHIMS).

· Moderate Breaches 
Moderate breaches occur when sub-requirements of the Act are not upheld. These do not require reporting to the OCP but should be reported and reviewed through internal incident reporting systems (VHIMS) with active oversight by a service-level quality and safety committee. 

· Minor Breaches are errors of documentation where no unprotected coercive treatment or harm occurs as a result. These do not require reporting to the OCP but should be reported and reviewed at the team level through internal incident reporting systems (VHIMS). Table 2 provides approaches to address examples of errors in documentation.

Table 1: Breaches Categories – Major and Moderate 
	Major Breaches: Examples
	Moderate Breaches: Examples 

	Providing compulsory treatment other than in line with the Act (for example, compulsory treatment is undertaken without filling out a legally valid form)
Providing regulated treatment (for example, electroconvulsive therapy) other than in line with the Act
Using restrictive interventions other than in line with the Act (for example, restrictive interventions are not legally authorised, medical reviews and/or observations are not completed or significantly delayed)
Using medications other than in line with the Act (for example, administering medication without a valid order for compulsory treatment)
Any human rights breach identified as contributory to an incident that has been reported to Safer Care Victoria (SCV) as a sentinel event (SE) or a serious adverse patient safety event (SAPSE) OR and ISR 1 or 2
Exercising powers under the Act without appropriate delegation or authority approved by the health service credentialing and scope of practice committee and/or board
A human rights breach when a service is responding and investigating a complaint received by the MHWB commission.
	Breaching any other provision of the Act (for example: contravention of confidentiality/privacy obligations; refusing leave or preventing movement without a legal basis (i.e. a voluntary consumer being told an assessment order will be made if they ask to leave); breach of search provisions; or failure to meet requirements for the right to communicate)
Services not fulfilling their key rights and responsibilities for the consumer (for example, the inability of the consumer to have access to non-legal advocacy or legal representation, lapses of assessment orders or an adjournment of an MHT hearing due to the services inability to meet necessary MHT requirements) 
Transfers of care (inpatient unit to community) and transfers between MWHB services that has resulted in harm to the patient (for example, lack of planned follow up or inability/incomplete transfer of a treatment order) 
A breach that has been identified that is not a human rights breach when a service is responding and investigating a complaint received by the MHWB commission. 



Table 2: Approaches to Minor Breaches 
	What mistakes can be corrected? 
Simple errors that don’t affect the validity of the order (e.g., typos, missing non‑required info) can be corrected by the person who made it. 

	How to correct it: 
Fix it by hand or electronically, record the change on the form, and give the updated version to everyone who originally received it. Documentation shall also occur in the medical record. 

	When is an error serious? 
An error affects validity if it: 
· changes the grounds for making the order
or 
· means the order no longer meets mandatory requirements of the Act. 
Check the specific sections of the Act for required content (e.g., Assessment Orders, Temporary Treatment Orders). 
	If the mistake might affect validity: 
Seek legal advice from your legal counsel. This does not apply to Mental Health Tribunal orders—contact the Tribunal if the issue relates to one of their orders. 
 


[bookmark: _Toc231461854]Serious quality and safety incidents
Serious quality and safety incidents may result in preventable harm. Good clinical governance ensures individual and collective accountability for high-quality care. Serious quality and safety incidents that must be reported to the Chief Psychiatrist include:
Serious incidents that do not result in death but result in significant harm to a consumer or have significant quality and safety implications) (for example, any incident leading to unplanned and urgent medical intervention, fire, flood, infectious outbreak, or accident)
Serious adverse clinical incidents that could have resulted in serious harm to a consumer and may be categorised as a serious adverse patient safety event (SAPSE) (for example, incorrect administration of medication that could have resulted in serious harm)
Any incident affecting the health, safety or wellbeing of a consumer or another person that could attract public attention or adversely affect the reputation of the health service (for example, a homicide perpetrated by a consumer of the DMHS, a cluster of incidents that may indicate serious failures in the quality and safety of care, high-level media interest related to a quality of care matter, closure of beds due to an emergency event).
Timely, accurate and transparent reporting is essential for effective risk management, supporting high-quality care, continuous learning, and improvement. Health services that foster a strong reporting culture – openly disclosing, feeling safe to speak up, asking questions and learning from errors – demonstrate robust practices that safeguard against risk and enhance consumer outcomes. All organisations are expected to have a safety culture underpinned by psychological safety and a commitment to system improvement in accordance with the Victorian Safety Culture Guide (Safer Care Victoria). 
[bookmark: _Toc231461855]How to report 
Reporting applies for consumers receiving a mental health and wellbeing service in all areas within the DMHS, including emergency departments and general hospital wards. Major breaches and serious quality and safety incidents should be notified to the OCP within 24 hours by emailing ocp@health.vic.gov.au. 
A report on the breach should be completed in writing by the Authorised Psychiatrist or their delegate within 72 hours (3 business days). The report should be submitted via the OCP data sharing portal <https://dhhsvicgovau.sharepoint.com/sites/OCP>. 
For serious quality and safety incidents, if an incident report has already been submitted via VHIMS with relevant details, this can be submitted as the report. 
[bookmark: _Toc231461856]Open disclosure and Statutory Duty of Candour
The Australian Commission on Safety and Quality in Health Care, through the National Safety and Quality Health Service Standards, mandates open disclosure as part of health service accreditation. The Australian open disclosure framework <https://www.safetyandquality.gov.au/our-work/open-disclosure/the-open-disclosure-framework> highlights the importance of open disclosure and the role it plays in learning from errors. 
Statutory Duty of Candour is legislated under the Health Services Act 1988. It is now a legal requirement to conduct open disclosure in relation to SAPSEs. If an adverse event does not meet the definition of a SAPSE and therefore trigger the legal obligations required of the Statutory Duty of Candour process, an open disclosure process should still be undertaken.
The OCP recognises the challenges in providing open disclosure if the breach has been identified when the consumer is no longer receiving care from the service or disclosure may place the consumer at risk of harm. In these instances, clinical staff must escalate the breach through local governance structures to determine the response and document the outcome in the medical record. 
[bookmark: _Toc231461857]Other reporting requirements 
This practice guideline does not replace other reporting requirements to the OCP. If the matter relates to one of the categories below, continue to report through the usual reporting process:
ECT – complete the ECT Adverse Event notification form and email it to the OCP.
Reportable death – upload the MHWA 125 Reportable Death form.
Sexual safety notifications – upload the Sexual Safety VHIMS extract.
Restrictive interventions – the breach should be highlighted in the exceeded benchmark report
[bookmark: _Toc231461858]References and related government resources
Australian Commission on Safety and Quality in Health Care: Australian open disclosure framework <https://www.safetyandquality.gov.au/sites/default/files/migrated/Australian-Open-Disclosure-Framework-Feb-2014.pdf>
Australian Commission on Safety and Quality in Health Care: Open disclosure <https://www.safetyandquality.gov.au/standards/nsqhs-standards/clinical-governance/clinical-governance-standard/open-disclosure>
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[bookmark: _Toc231461859]Appendices
[bookmark: _Toc231461860]Appendix 1: Abbreviations
	Shortened form
	Full term

	[bookmark: _Hlk202515950]DMHS
	Designated mental health service 

	ECT
	Electroconvulsive treatment

	MHWC
	Mental Health and Wellbeing Commission

	OCP
	Office of the Chief Psychiatrist 

	SAPSE
	Serious adverse patient safety event 

	the Act
	Mental Health and Wellbeing Act 2022

	VHIMS
	Victorian Health Incident Management System




[bookmark: _Toc231461861][bookmark: _Toc735748808]Appendix 2: Definitions
	Term
	Definition

	Authorised Psychiatrist
	[bookmark: _Int_e9fDTaTs]A psychiatrist appointed by a designated mental health service under s 328 of the Mental Health and Wellbeing Act 2022 to carry out the functions and exercise the powers conferred on an Authorised Psychiatrist under the Act, or any other Act, and support the Chief Psychiatrist to perform the Chief Psychiatrist’s functions under the Act. An Authorised Psychiatrist may delegate a function or power to certain people under s 329 of the Act.

	Designated mental health service
	A prescribed public hospital, public health service, denominational hospital, privately operated hospital or private hospital that is registered as a health service establishment under the Mental Health and Wellbeing Act 2022, the Victorian Institute of Forensic Mental Health, a service temporarily declared to be a designated mental health service, or a declared operator (per s 3(1) of the Act).

	Carer
	A person, including a person under the age of 18 years, who provides care to another person with whom they are in a relationship of care.

	Consumer
	People who identify as having a lived or living experience of mental health challenges, irrespective of whether they have a formal diagnosis, who have accessed mental health services and/or received treatment.

	Family
	May refer to family of origin and/or family of choice.

	Lived and living experience
	People with lived and living experience identify either as someone who is living with (or has lived with) mental health challenges or someone who is caring for or otherwise supporting (or has cared for or otherwise supported) a person who is living with (or has lived with) mental health challenges. People with lived and living experience are sometimes referred to as ‘consumers’ or ‘carers.’

	Lived and living experience workforce
	This includes anyone in a professional role in the mental health and wellbeing system who uses their own lived and living expertise in that capacity. This includes both people working from the perspective of being a person with their own personal lived and living experience of mental health challenges (‘consumers’) and families, carers, kin, and supporters of consumers.

	Mental health and wellbeing
	Refers to the absence of mental health challenges or psychological distress and to creating the conditions in which people are supported to achieve their potential.

	Social and emotional wellbeing
	Being resilient, being and feeling culturally safe and connected, having and realising aspirations, and being satisfied with life. This is consistent with Balit Murrup, Victoria’s Aboriginal and Torres Strait Islander social and emotional wellbeing framework.




[bookmark: _Toc231461862]Appendix 3: Legislative framework
Victoria’s Mental Health and Wellbeing Act 2022 came into force on 1 September 2023. 
The Act applies to state-funded mental health and wellbeing providers and aims to promote good mental health and wellbeing. The Act’s strengthened principles promote and better protect human rights and include a range of safeguards. The Act also establishes standards for the quality and safety of mental health and wellbeing services. The Act outlines mechanisms for oversight and accountability to strengthen system governance including reporting requirements, inspections, and investigations.
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[bookmark: _Toc231461863]Appendix 4: Reporting quick reference guide 
	Type of breach or incident
	Report to the OCP?
	How to report
	Timeframe
	Notes

	Major Breaches 
	Yes
	VHIMS
Phone or email 
OCP portal 
	Within 24 hours
Written report within 72 hours
	[bookmark: _Int_nS4C9OPg]Includes compulsory treatment other than in accordance with the Act

	Moderate Breaches 
	No
	VHIMS
	Internal Review 
	Includes breaching privacy obligations

	Minor Breaches (errors in documentation)

	No
	VHIMS
	Internal review
	Errors can be corrected by the person who made the order provided it does not affect the validity of the order

	Serious Quality & Safety incident 
(including SAPSE)
	Yes
	VHIMS
Phone or email
OCP portal 
	Within 24 hours
Written report within 72 hours
	Includes serious harm, SAPSE, accidents, fire, flood, infectious outbreak, bed closures due to emergency, media interest related to quality of care, homicide

	Reportable death

	Yes
	VHIMS
Phone or email
OCP portal 
	Within 24 hours (inpatient)
Form within 72 hours
	Upload MHWA 125 Reportable Death form

	ECT serious adverse event 

	Yes
	VHIMS
Email OCP inbox
	As soon as practicable 
	[bookmark: _Int_VBJfYle5]Serious adverse events that result in death (or a near miss), serious injury or serious illness 

	Sexual safety notification

	Yes
	VHIMS
Phone or email
OCP portal 
	ISR 1 within 24 hours
ISR 2 within 72 hours
ISR3 and ISR4 monthly
	Upload Sexual Safety VHIMS extract

	Restrictive intervention breach

	Yes
	VHIMS
OCP portal 
	Monthly report
	Highlight breach in report
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