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[bookmark: _Hlk41913885]Background
The Cemeteries and Crematoria Act 2003 (the Act) was amended in 2015 to recognise the contribution of veterans and to reflect community expectations for managing veterans’ cremated remains. The amended Act is intended to ensure that identified veterans’ cremated remains are not scattered upon expiry of a limited tenure interment, but rather are preserved in perpetuity.
The amended Act provides trusts with a range of options to help manage identified veterans’ cremated remains.
How to use these guidelines
These guidelines should be read in conjunction with the relevant sections of the Act and should inform trusts’ development of their own policies for managing veterans’ limited tenure cremated remains.
Part 1 provides guidance on how trusts can identify veterans’ cremated remains.
Part 2 contains a flowchart to help trusts prepare the correct expiry notice under s. 85 in a variety of situations and to identify the options available for managing the remains based on the right of interment (ROI) holder’s response.
Part 3 provides guidance on how to apply each option.
Trusts should consider developing policies to ensure consistent application of these options. Trusts should also ensure that they keep comprehensive records of decisions made about veterans’ cremated remains, including the process followed to reach each decision.
Part 1: Identifying veterans’ cremated remains
A veteran is defined in s. 4 of the Act as ‘a person who has performed service or duty within the meaning of the Veterans Act 2005’.[footnoteRef:1]  [1:  The Veterans Act 2005 defines service or duty as:
(a) any naval, military or air service in any proclaimed war; or
(b) any special defence undertaking within the meaning of section 6 of the Defence (Special Undertakings) Act 1952 of the Commonwealth; or
(c) any peacetime activities, including peace keeping activities; or
(d) any training activities, including activities conducted in conditions simulating war or war-like activities.] 

Trusts could identify that a deceased person was a veteran by reference to:
the memorial (such as an official Office of Australian War Graves memorial or the rising sun emblem)
the trust’s records, for example, where there are war-related causes of death on the death certificate
notification by family members or interested community members.
Trusts may require documentation to confirm a deceased individual’s veteran status; this should be requested in a sensitive and consistent manner. Trusts are not expected to make independent enquiries into whether a deceased individual might be a veteran where there is no indication of veteran status.
Part 2: Expiry notices and identifying options
Section 85 of the Act requires trusts to provide notice to the ROI holder at least 12 months before a limited tenure ROI is due to expire. The information that the trust is required to include in the section 85 notice varies according to whether the trust is able to identify the deceased as a veteran, as outlined in the flowchart below. The trust’s management of the remains will be guided by the ROI holder’s response to the section 85 notice, as set out below.
[image: Flowchart demonstrating steps to be taken by cemetery trusts depending on whether the trust is able to identify the deceased as a veteran.]

Part 3: Options for managing veterans’ cremated remains
3.1 Allowing a veteran’s cremated remains to remain interred in perpetuity
Where possible, when the ROI holder has not taken action in response to a section 85 notice relating to the cremated remains of an identified veteran, trusts should leave the remains in place. The trust should update its records to reflect that the remains are now interred in perpetuity and that the trust is now the holder of the perpetual ROI.
However, trusts should also consider any views expressed by family members who are not ROI holders, or who are ROI holders who have refused to take action under the notice. Family members might prefer that the remains are relocated for perpetual interment (for example, to be near other family members). Trusts are not required to actively seek out these views (other than via the section 85 notice), are not bound by these views and should consider developing a policy setting out how these views will be considered.
3.2 Moving an identified veteran’s cremated remains to an alternative location
As an alternative to leaving the remains in place in perpetuity, trusts may relocate the cremated remains of identified veterans to another place of interment where no action has been taken by the ROI holder in response to the section 85 notice.
However, it is expected that this option would only be used where it is not possible or viable to leave the remains interred in perpetuity at their original location, or where requested by family members as described above at 3.1.
The ROI for the place of interment to which the remains are relocated is perpetual and held by the cemetery trust.
3.3 Moving other remains with an identified veteran’s cremated remains
The Act allows trusts that move an identified veteran’s cremated remains to also move any cremated remains that were interred with the identified veteran’s remains or any cremated remains of a family member that were interred in the vicinity of the identified veteran’s remains (‘the other remains’).
This allows trusts to ensure that, in managing an identified veteran’s remains, they do not separate those remains from the remains of the veteran’s loved ones.
If the other remains are interred in a separate place of interment, the ROI holder might not be the same person who holds the ROI for the veteran’s remains. Therefore, s. 86(5) of the Act provides that other remains may only be moved after appropriate notice to the holder of the ROI for the other remains.
If the other remains are interred for a limited tenure, the appropriate notice is a section 85 notice. If the other remains are interred for a perpetual tenure, the notice must seek the consent of each holder to the proposed movement of the remains.
3.4 Memorialisation
If a trust relocates the cremated remains of an identified veteran (and any other remains as set out above), the trust should also relocate any associated memorial where practicable. Where this is not practicable (for example, because a plaque will not fit at the new place of interment) the trust should establish a new equivalent memorial.
Section 110A of the Act allows trusts to expend cemetery funds for the maintenance, repair or restoration of memorials for the cremated remains of identified veterans, or the establishment of a memorial that is equivalent to the memorial it replaces.
It is therefore expected that trusts would bear the costs of memorialisation associated with relocating the cremated remains of identified veterans, such as repairing a plaque that is damaged during the relocation, or establishing a new equivalent memorial for a plaque that is damaged beyond repair or does not fit the new location.
There is no power to expend trusts’ funds on memorialisation for other remains that are relocated with an identified veteran’s cremated remains; however, under s. 110A trusts could establish a combined memorial for the veteran and the other remains.
Section 110A is intended to apply in conjunction with trusts’ powers to remove and re-establish or replace memorials under s. 86 of the Act, when relocating veterans’ cremated remains. It is not expected that trusts would use s. 110A to bear the costs of memorialisation associated with identified veterans’ remains in any other circumstances.
3.5 General management of limited tenure cremated remains
Section 86(2) of the Act allows for trusts to leave cremated remains interred or convert their tenure to perpetuity after their limited tenure interment expires, where the trust has sent a notification under s. 85 and no action has been taken by the ROI holder within the time limit specified in the notice.
This applies to all limited tenure cremated remains, not only remains of identified veterans.
Unlike the provisions relating to identified veterans, s. 86(2) allows trusts to leave the remains interred without necessarily converting the tenure to perpetuity. This creates flexibility if, for example, trusts wish to implement a policy of allowing a longer grace period before disinterring cremated remains.
In deciding whether to exercise the powers under s. 86(2), trusts should consider their financial responsibilities, particularly the obligation to maintain sufficient perpetual maintenance reserves. If trusts choose to exercise this power, they should do so consistently and in accordance with a written policy.
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Can the trust identify the deceased as a veteran from its records or the memorial?

No. The trust 

should issue a 

notice to the ROI 

holder under s. 

85(1), containing 

the information 

set out in s. 

85(2)(a) and (b).

Yes. The trust 

should issue a 

notice to the ROI 

holder under s. 

85(1), containing 

the information 

set out in s. 

85(2)(a) and (c).

The holder takes action in response to the notice. The trust 

manages the cremated remains as requested by the holder, upon 

receipt or waiver of the appropriate fee.

The holder may choose to:

•

convert the ROI to a perpetual ROI.

•

extend the ROI for a further period not exceeding 25 years.

•

allow the ROI to lapse and request for the ashes to be scattered, 

released to the holder or other person, or reinterred elsewhere.

The holder does not take action in response to the notice. The trust may take the actions set 

out in s. 86(1) and (2) and should have a policy to provide guidance on the use of the options. 

The holder refuses 

to take action in 

response to the 

notice but provides 

evidence identifying 

the deceased as a 

veteran. 

The trust should encourage and assist the holder to take 

an appropriate action (for example, explain that fee 

waivers may be available under s. 44 in cases of hardship 

or other special circumstances). This is preferable to 

using the s. 86(3) powers because the trust does not 

become the holder of the ROI.

If the holder still does not take action, the trust may take 

the actions available under s. 86(3). The trust should 

consult the holder as to which option will be used, but is 

not bound by the holder’s wishes. Trusts should have a 

policy to provide guidance on what option to use in this 

situation. 

The holder contacts the trust 

but refuses to take action in 

response to the notice. 

The holder does not respond 

or take action in response to 

the notice. The trust may take 

any of the actions set out in s. 

86(3) and should have a 

policy to provide guidance on 

the use of the options. 

Leave the remains 

in place and convert 

the ROI to 

perpetual: Part 3.1 

of these guidelines

Move the remains to 

an alternative place 

of interment with a 

perpetual ROI: 

Part 3.2 of these 

guidelines

Move other remains with the veteran’s remains and/or establish a memorial 

at the alternative place of interment: Part 3.3 and 3.4 of these guidelines

Part 3.5 of these 

guidelines

Key:

•

Applies to all limited tenure cremated remains

* Applies to limited tenure cremated remains of an identified veteran

* Applies to limited tenure cremated remains that are not the remains of an identified veteran
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