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Executive Summary

The Municipal Association of Victoria (MAV) understands the imperatives behind
introducing a new public health Act to provide the State Government with powers to
enable it to respond appropriately in the event of public health crises, and supports
the measures in this regard.

The detailed proposals, however, include changes which will have an impact on the
operations of local government in relation to the Health Act, and the MAV regrets that
the opportunity for consultation and discussion is limited by the short period set by
the Department of Human Services (DHS).

The MAV highlights the following issues as being of high priority for Victorian local
government sector:

Transitional arrangements. If the proposals to introduce a new public
health Act proceed, local government will incur new costs to introduce
changes to existing systems and processes. The proposed changes are over
and above routine improvements. As it is the State Government which is
seeking to impose these changes, the MAV considers that for local
government to implement the proposed changes, funding will be required.

Potential liability. The MAV is concerned that councils will require
appropriate indemnities or protection from liability and/or the financial
resources to meet new challenges that are likely to result from the
introduction of guiding principles, general duty of care, a risk management
approach and the proposed “risk of nuisance” provisions.

Appeal of decisions made under the Health Act to VCAT. The MAV
strongly urges the State Government not to allow appeal to VCAT for
decisions made under the Health Act, but to retain existing appeal rights to
the court system.

Municipal Public Health Plans (MPHPs). If the statutory requirements for
councils to prepare MPHPs continue there needs to be ongoing flexibility in
how councils demonstrate their MPHPs for DHS purposes.

Statutory requirement to provide immunisation services. Extending the
requirement for councils to “provide” immunisation services, rather than
“coordinate”, represents a new statutory requirement for local government.
The MAV recommends the existing situation be continued. If the State
Government persists in imposing this new requirement on councils it needs to
fund local government to provide this service on, at the minimum, a cost-
recovery basis.

Nuisance provisions. The proposed changes to the nuisance provisions are
generally supported however there will be a need to monitor the liability
implications arising from the inclusion of the “risk of nuisance” provision.

Risk Management Plans for registered businesses. The MAV argues that
the case has not been made to justify the need for businesses registered
under the Health Act to prepare risk management plans as statutory
requirements.
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1. Background

The Health Act 1958 is an important statute which provides Victorian local
government with various powers to resolve health issues at a local level, and also
requires it to undertake particular activities. Consequently, the local government
sector has a direct interest in the outcome of proposed changes to the Health Act.

The MAV notes that it has made a number of submissions to the State Government
in relation to the Health Act over recent years. These include its Interim Submission
(December 2004) in response to a DHS discussion paper, and preliminary comments
provided in December 2005 in response to the latest DHS policy paper outlining
proposals for a revised health Act. This submission builds on comments previously
provided to DHS, and should be read in conjunction with them.

The recommendation numbers referred to in the comments below relate to those
included in the DHS Draft Policy Paper. Specific MAV recommendations are provided
where the MAYV is suggesting actions or concerns about the proposals that are
different or additional to the proposals contained in the DHS Draft Policy Paper.
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2. Key Local Government Issues
2.1 Transitional arrangements

If the proposals to introduce a new public health Act proceed, local government will
incur significant new costs for additional staff time, staff with particular qualifications
or skills, training of staff in many different aspects, developing new procedures and
protocols, risk management strategies, computer programs and engaging
consultants and lawyers. While councils continually assess decision making
processes to ensure best practice, these proposals are over and above routine
improvements. As it is the State Government which is seeking to impose these
changes, the MAV considers that for local government to be in a position to be a
responsive and willing partner to the changes, funding will be required.

MAV Recommendation:
That DHS provide funding assistance direct to councils to assist in the transition to a
new public health Act desired by the State.

2.2 Potential for expanded liabilities for councils

The introduction of guiding principles, general duty of care and a risk management
approach will have a significant cost impact on councils because they collectively
‘raise the bar’ in terms of community and legal professions’ expectations of decision
making processes related to the Health Act. There is considerable potential for
councils’ risk profiles to be increased and additional premiums could be required by
their insurers. If the State Government is to change the framework for decision-
making under the Health Act, it also needs to recognise that these changes will
require monitoring to ensure that by raising the bar for decision making it does not
penalise local communities which have to fund the additional resources through
higher rates or through decreased expenditure in other services performed by local
government.

The MAV supports the distinction between broader definitions of public health for
over-arching provisions, and the narrower definitions that are appropriate where
council action is taken to enforce action on individuals through the nuisance and
other enforcement provisions (Recommendation 6). It should be noted however that
the narrow definition of “health’ to exclude concepts of social and mental wellbeing
may reduce the powers of nuisance and unnecessarily complicate application of the
Act.

The different definitions of “health and well being” and “health” outlined in
Recommendations 6 and 7, and their applications, may cause difficulties to Councils
in administering the Act. The broader definition may impose greater obligations on
Councils and flow on to the administration of the Act. It may also conflict with the
review of the nuisance provisions of the Act.

The introduction of guiding principles (Recommendation 13) require the balancing
effect of each other to ensure that undue weight is not given to one principle over
another in the event a council decision made under the Health Act being challenged
by an individual or organisation. There is potential for greater impost on local
government activity in relation to the principle of ‘primacy of prevention, as this would
require additional effort for education activities, rather than the existing reactive
approach taken by many councils in the management of complaints.
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The ‘proportionality’ principle should include ‘cost’ as one of the balancing
components to be considered because cost plays a very real role. For example it
might be argued that councils should clean all streets once a day to maintain public
health, but the high cost of doing so outweighs the benefits. The ‘accountability’
principle is not specified and will potentially have a financial impact for councils
because they would need to develop processes and structures that may not currently
exist in decision making relating to the Health Act.

The proposal to introduce a general statutory duty of care (Recommendation 73-79)
as an overarching principle appears appropriate in principle, but in practice will
require very clear guidelines for the activities being registered by councils about what
represents a general duty. This will need to be provided by DHS. This proposal will
also have potential cost implications for local government because it will add to the
issues requiring inspection and monitoring as part of the registration process.

MAV Recommendation:
That DHS acknowledge that councils will require appropriate indemnities or protection
from liability and/or the financial resources to meet these new requirements.

2.3 Appeal of decisions made under the Health Act to VCAT
(Recommendations 136-143)

While acknowledging the principle that public sector organisations need to be
accountable for the decisions made on behalf of the community, these may vary with
the nature of the decision made and the urgency of the review. The MAV strongly
argues that in the case of health decisions, appeal rights continue to be to the court
system, not VCAT. The reasons for this view includes:

- Urgency of decisions made under the Health Act. For example an
overflowing sewerage system requires immediate action. Councils’
experience with VCAT on planning decisions is that VCAT appeals can be
time-consuming and weeks can pass before decisions are made.
Decisions to cancel or suspend registration on public health grounds also
often have urgency that cannot wait if public health safety is to be
maintained.

- Need for consistency. Public health matters are not issues which can
always be negotiated between parties such as those made related to
planning for developments. In health matters there are often technical
issues of sanitation and public safety leading council officers to take
action. When the courts are involved, the court system of precedents
provides consistency of decision making. This will not be available
through VCAT, which has different decision-making processes.

- Dual court processes. Many decisions made under the Health Act
involve the use of court orders to impose rectification. The use of VCAT
in appealing decisions under the Health Act would cause a complicated
system involving two processes that could cause contradiction of court
decisions. For example a council might require a person to remove
rubbish that is causing a public health concern for neighbouring
properties. If the landowner refuses to rectify the problem the council can
obtain a court order to enable the council to take action. If VCAT appeal
rights were introduced, the person being required to take action could
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appeal to VCAT, which would result in the tribunal adjudicating a matter
relating to an order by a higher court.

- Loss of local court knowledge and involvement. The current system
involving appeal rights to the Magistrates and County Courts work well,
with the Magistrates Court providing local forums. The MAV questions
whether introducing appeal rights to VCAT, which has a small number of
regional areas of operation and mostly operates from Melbourne’s CBD,
will result in loss of local knowledge and access of the Magistrates court
for both councils and appellants.

- Cost of VCAT. Costs of appealing to VCAT are not always cheaper than
the court appeals process. From councils’ point of view similar time for
preparation of cases is needed for VCAT as for court cases.

MAV Recommendation:

The MAV strongly urges the State Government to continue having appeal rights to the
Magistrates and County courts be maintained, and that appeal to VCAT is not
introduced for decisions made under the Health Act.

2.4 Risk Management Approach (Recommendations 71-72)

Taking a risk management approach sounds logical in theory, but in practice requires
careful consideration of the matters in question including the risks of an adverse
public health event, and how they are to incorporated into decision-making
processes. Risk assessment on a broad range of health activities represents a
potentially large resource burden for councils.

The MAV is concerned that the introduction of a risk management process will
introduce administrative uncertainties for councils because it involves a prompt
response to emerging problems, where there may be issues of proper or adequate
evidence or proof to justify the actions taken.

Consequently, it is important to determine how the adequacy of the risk management
process will be determined prior to their adoption by councils. In the event of a
breach of the Health Act, courts will ultimately be responsible for making a
determination about the appropriateness of a council’s risk management process.
This could potentially pose a significant cost to councils although this cost is difficult
to quantify into the future. If the Act was to provide adequate guidance about the
development of an appropriate risk management process, and there was a
requirement for them to be formally adopted by councils, the MAV would again
strongly recommend the introduction of some form of statutory immunity for councils
against liability that it referred to in its submission to DHS in December 2004.

Before supporting this approach, the MAV would like to see more detail about how
DHS is planning to support the adoption of risk management principles into decisions
made under the Health Act. The MAV notes that DHS is concurrently proposing a
broader range of public health issues to be included in the MPHP, and there is
potential for duplication of procedures.
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MAV Recommendation:
If DHS proceeds with this proposal, the MAV would strongly advocate for funding
agreements to be established with councils to introduce this new requirement, along
the same lines of the funding agreements between the State and local government in
relation to the Tobacco Act.

2.5 Risk Management Plans for registered businesses (Recommendations 95-
97)

The introduction of Risk Management Plans (RMPs) for businesses registered under
the Health Act would have a significant impact on council resources, similar to the
impact the introduction of food safety plans under the Food Act required several
years ago. In practice councils expend considerable time and effort in working with
local businesses to explain the requirements of legislation and ensure business plans
are adequate.

The MAV notes that the education level of the industries being considered to prepare
RMPs about risk management processes may be limited, and considerable
resources would need to be provided by the State Government to ensure there is
capacity to develop and implement them. The MAV suggests that setting standards
for specific industries may be more appropriate via regulation than self-regulation.

It is important to note that there are a number of regulations and guidelines that
currently deal with specific risks such as the Prescribed Accommodation Regulations
2001, Personal Care and Body Art Guidelines, Caravan Park Emergency
Management Plans, Purifications Standards for Pools and Spas.

The argument as to how the introduction of risk management plans for registered
businesses would reduce existing public health risks needs to be made in order for
this to be a viable recommendation. The costs of this proposal appear to outweigh
the risk.

MAV Recommendation:
That RMPs for businesses registered under the Public Health Act not be introduced
until further investigation has been undertaken to justify this measure.

2.6 Municipal Public Health Plans (Recommendations 55-60)

Taking into account the overall positive impact on councils and their communities
arising from the Municipal Public Health Plan (MPHP) process, the MAV would be in
general agreement with Recommendations 55-60. Consistency with the council plan
and alignment with the four year council election cycle are positive, as is the
continuing commitment of the State to support councils in capacity development.

Submission of the plans to DHS would inform the development of state public health
planning and policies. To provide flexibility reflecting council internal processes, and
to ensure that public health planning is integrated with other council plans and avoid
duplication of plans, the MAV supports current practice that councils continue to be
able to demonstrate their MPHP plans through health plan objectives, strategies and
outcomes incorporated in other council plans.

The proposal for councils to complete the plan within 12 months of each general
election is logical in terms of bringing the councils into the same formal cycle,
however this time prescription could be too onerous, especially for smaller councils.



Given that in the future all council elections will be held on the same date, this will
generate significant pressure on DHS regional offices and other stakeholders and
consultants to provide data, strategic advice and support during the same one year
period.

MAV Recommendation:
That if there will continue to be statutory requirements for councils to prepare MPHPs
there continue to be flexibility in how these are demonstrated to DHS.

2.7 Definition of the functions of councils (Recommendation 19)

The MAV does not support the change that councils will “provide” rather than
“coordinate” immunisation services, as this is a matter for councils to decide, not for
the State Government to impose on councils. If the State Government were to
persist with this proposal, the MAV will be arguing that there should be full cost-
recovery for local government’s role in delivering immunisation services. Currently
the Federal and State Government’s contribute under half of the costs of delivering
immunisation services, even though they share immunisation as a desirable public
policy goal, and provide an Incentive Grant to GPs to perform the same function.

It is important to note that councils have generally been very willing to provide
immunisation services to date with the vast majority providing this service. However
some councils have found it more suitable to coordinate services through local
general practitioners and this arrangement should be protected. It is also important
to note that the introduction of Incentive Grants for General Practitioners has led to a
reduction in the number of children immunised by some councils which reduces the
viability of providing immunisation services.

MAV Recommendation:
That councils not be statutorily required to provide immunisation services under the
Health Act.

2.8 Nuisance provisions (Recommendations 83-92)

Local government supports the continued inclusion of the nuisance provisions in the
Health Act. Removal of the ambiguous term “annoying” from the definition will assist
council health departments to concentrate on matters injurious to public health. It will
not however reduce the level of complaint caused by “annoying” activities and may
cause some nuisance issues to be ignored. There may be resource implications on
local government in dealing with complaints that cannot directly be shown to have an
impact on physical health without adequate local law or planning provisions to correct
such activities.

The proposal to introduce “risk of a nuisance” may expose councils to considerable
liability were they do not act because of a risk to nuisance for a variety of reasons,
including a situation where they were notified in the wrong manner and not able to
respond.

There are a number of councils, however, which welcome the introduction of “risk of
a nuisance” as it will allow them to act in situations where they can recognise a
potential public health risk. An example of this would be a situation in which council
was aware of contaminated, unfenced land which poses a risk of nuisance when
unused but would pose a significant public health concern if people unknowingly
utilised the dangerous land for recreation.



Given that DHS is also proposing that council decisions relating to the nuisance
provisions will be subject to appeal to VCAT, local government sees the potential for
considerable increase in the number and cost and delays related to the enforcement
of nuisance provisions. Nuisances can be difficult to prove and quantify in a court of
law, let alone nuisances which have not yet occurred. This must therefore remain a
function of the Court system in order to provide consistency in administration and
setting precedent in decision making.

In relation to the provisions relating to authorised officers ability to prevent risk of
infectious diseases from vermin and other animals, local government questions
whether these powers more appropriately rest with Department of Primary Industries
authorised officers.

2.9 Warrants (Recommendation 111)

The MAV strongly supports the recommendation that authorised officers do NOT
need to have a warrant to perform any of the powers outlined in Section 4.8
Authorised officers’ powers of inspection. Considering the urgent nature of public
health risks, it is essential that councils are not impeded from responding quickly and
effectively to public health concerns in the community. The local government sector
would appreciate the ongoing ability to investigate public health issues without the
requirement to obtain a warrant.

MAV Recommendation:
That councils not be statutorily required to obtain warrants in order for authorised
officers to undertake inspections under the Health Act.

2.10 Local Government Medical Officers of Health (Recommendations 23-24)

The MAYV supports this proposal for the reasons outlined in the policy paper, namely
that councils require a variety of health experts for advice on particular matters. This
proposal will give greater flexibility to councils and recognises current practice where
councils seek expert advice from a variety of sources. While medical advice will
continue to be important, local government welcomes having the flexibility to
implement relevant local arrangements.

2.11 Appointment of Authorised Officers and Role of Environmental Health
Officers (Recommendations 26-31)

The MAV supports these proposals because they recognise the importance of EHOs
in local health education and enforcement activities and the need for consistent skills
and experience in officers undertaking this role across the state. The MAV also
supports the opportunity for councils to nominate other officers as “authorised
officers” for particular roles. Non-statutory guidelines relating to competencies and
minimum standards of training would be required. Technical officers would require a
suitably defined equivalent qualifications related to their particular area of work.

2.12 Health Impact Assessments (Recommendations 63-65)
The MAV would generally agree with the approach proposed in Recommendations

63—-65 from the social/health planning perspective — that further consideration be
given as to whether public and health issues are adequately addressed in the



Planning and Environment Act 1987 (Vic), and at this stage that there is no new
statutory obligation to require an HIA . The MAV has recently been involved with the
Deakin University research project with councils which concluded that HIA could be
an innovative mechanism to improve decision-making within the local government
sector in Victoria, which can lead to improved local planning. HIA is therefore a tool
which is available to be applied by councils to circumstances which they determine
as appropriate.

2.13 Birth notification and Maternal and Child Health Centres

Local government shares the view of the DHS that this practice provides a unique
opportunity for the Maternal and Child Health Service to support all families with
newborn children, and supports its continuation. It is not material where these
provisions are located, whether in the Health Act of the proposed Child Wellbeing
and Safety Bill 2005, as long as they have a statutory basis.

2.14 Registration and Licensing (Recommendations 98-104)

It is appropriate that councils continue to play a role in registering prescribed
businesses under the Health Act.

The MAV notes however, that not requiring registration for hairdressers would result
in councils no longer undertaking inspections, or investigating complaints in relation
to these business operations. It is possible that standards for hairdressers are
currently satisfactory because of the registration process and external scrutiny
hairdressers currently receive via annual council inspections. If standards of the
operations of hairdressers fell as a result of the lack of registration and inspection
process, and DHS expected local government to have an involvement in the
monitoring of standards, DHS would need to provide funds to local government for
this purpose, as councils would no longer be receiving fees from hairdressers.

If, as is more likely to occur, councils are expected to investigate complaints received
about hairdressers, and the fact that many hairdressers also provide other beauty
services which do require registration, it may be simpler to continue to require
registration of hairdressers.

The proposed requirements for councils to validate and ratify refusal of registration
may be problematic in smaller communities because of the political sensitivities
between councillors and local businesses. The MAV suggests that existing
processes for registration continue.

The MAV has conducted preliminary analysis that indicates that hairdressing and
piercing establishments often pay the same registration fees, yet piercing
establishments are inspected more frequently, and their inspection takes
considerably longer than hairdressing. Removal of the fees collected from
hairdressers may lead councils to re-examine their registration fees, possibly leading
to rises in fees for those activities which require more intensive time and effort before
registration can be granted or renewed.

In relation to prescribed accommodation, the impact of the widening of the
businesses requiring registration should be recouped through the additional fees that
councils would charge the businesses.

MAV Recommendation:



That existing processes for registering businesses under the Health Act, including
refusal of registration, continue.

2.15 Improvement and Prohibition Notices (Recommendations 115-117)

The MAV welcomes the inclusion of improvement or prohibition notices, and supports
the need for there to be clarity and general criteria for issuing such notices. It notes
that requirements for council ratification of notices could lead to delays affecting the
timely response to possible public health risks. The proposed legislation will require
some flexibility to accommodate this.

MAV Recommendation
That there be flexibility for councils to delegate authority to authorised officers to issue
Improvement and prohibition Notices.

2.16 Penalties under the Health Act (Recommendations 130-133)

The MAV supports these proposals because currently decisions made under the
Health Act currently can only be enforced through prosecution, with no intermediate
step to encourage rectification. PINs would add to the suite of tools councils can use
to enforce the provisions of the public health Act. The MAV notes, however, that for
these provisions to be useful it would be beneficial for local government to be closely
involved in the development of regulations to determine which offences will be
subject to PINs.

The MAV would also support PINs being introduced into the Food Act for the similar
reasons.

The MAV supports the proposal that councils can recover costs in response to
abating a public health risk, without requiring a court order.

MAV Recommendation:
That local government be involved in the development of regulations to determine
which offences will be subject to PINs.
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