25 January 2006

Mr S Lodge

Manager

Legislation Review

Public Health

Department of Human Services
GPO Box 1670N

MELBOURNE VIC 3001

Dear Mr Lodge

Thank you for the opportunity to respond to the review of the Health Act 1958 (the Act). As
a PhD candidate in applied ethics at the University of Melbourne, I read some of the
proposed changes to the Act with great concern.

With regard to the “principle of proportionality”, while I accept that a balance must be struck
between personal liberty (individual rights) and protection of the public (public interest), I
have significant concerns about the operationalisation of the principle. While it is a fine
concept for one senior individual to exercise (for example the Chief Health Officer), I have
more significant concerns when the same power may be delegated to “authorised officers’
who may not be as skilled to weigh those competing interests against one another. For
example, the suggestion that ‘authorised officers’ can compel the production by a health
practitioner of health care records would appear to be a gross violation of patient autonomy
and liberty, particularly in the context of the proposal to ‘uncode’ HIV testing. Indeed the
proposed powers of authorised officers can, at best, be described as draconian without the
mechanism to constrain or review them. The potential for abuse of such powers is high. One
only need look at the abuse perpetrated by police officers uncovered by the Fitzgerald Royval
Commission or the Wood Royal Commission to appreciate how delegated power may be
abused.

In addition to the concern that the powers delegated may be abused by the ‘authorised
officers’, there is a lack of adequate review or oversight of such decisions proposed in the
discussion document. This is a critical oversight and one that must be rectified. If such
powers are to be retained, and I do not recomnmend that they are, adequate internal and
external review procedures must be established. Internal review because the powers are
exercised via delegation from the Chief Health Officer, and external review by the Health
Services Commissioner, the Privacy Commissioner and/or the Victorian Ombudsman to
ensure adequate scrutiny may be placed on the exercise of that power. Internal review
documents should be made available to parties under the Freedom of Information Act.

However, of most concern to me is the proposed removal of legislated compulsory pre-test
HIV counselling for the purposes of reducing the “obstacles to introduction of screening
programs, such as antenatal HIV screening”.

The ‘obstacles’ exist for sound ethical reasons. Effectively, this proposal removes the
requirement for consent from HIV testing. A lack of consent to a test or treatment
constitutes assault by the health practitioner on the person being treated or tested.






