Cha p!é??

_Statutory dulies, powers, offences and defences

Section 7.8
Emergency Powers

61 Should the Secretary be given powers in a public health emergency 1o compel examination, lesiing vaccination,
treatment (including prevenmative treatment).isolation and quarantine?

Powers that compel examination, vaccination, isclation and quarantine should be given to the Secrefary; however
consideration must be given to civil liberties. These powers if not abused, should be in the best interests of the
community and reducing or preventing the spread of infectious diseases.

62.  Should the secretary be given a “catch all* power in a public health emergency such as ‘any other order decmed
necessary'?

To adequately address any new or emerging situations, a ‘catch all® power should be included. It is vital to public health
that this flexibility be available.

63, Should compliance with demands from the Secretary during an emergency or outbreak of an infectious disease be
specifically exempted from confidentiality?

The AIEH endorses the overseement of civil liabilitics and the need for confidentiality of personal information. During
an emergency, the demanding nature may deem conlidentiality a lower priotity in the best interests of the community,
however even in such circumstances the AIEH believes that confidentiality still needs to be retained.

64.  Should the Secretary’s power ta act when local government is in defanlt be limited in any way?
The exercise of (he power of the Seerelary to perform the functions of a municipal council in an emergency should be

limited to emergency situations where there is a serious risk to public health. A “'serious risk to public health™ should be
defined and included within the legislative framework.
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Section 7,10
A new offisnce of “risk
to health™

Chapter 7

Statutory duties, powers, offences and defences

| may be appropriate for the Department 1o develop a nsk matrix with levels of risk,

66, Shauld the new Act inclide a new offence af 'visk to health '? Should the new Act include a new offence af 'risk to
health'?

The AIEH supports the view that a new oftence of “risk 1o health™ should be introduced for more serious offences, but

this needs to have a more specific definition. It should have the scope to somehow measure / quantify the risk (o health.

67.  Ifso, what should amount to a 'risk to health?

The ATEH believes that a “risk to health™ should be sufticiently broad to encompass present or likely {uture change to a
person’s health and well being. This needs 1o be explored and developed. What is a risk to health — environmental?
Physical? Mental? Social? 1s there a degree of health, or health impact? How should “health™ be defined in this
context? Social, emotional/mental, physical, environment (wide interpretation)? What should be the level of risk? Ifit
i5 10 include infectious disease, this could be defined / expanded in the regulations (Infectious Disease Regulations).
“Risk 1o health” should support the broader definition of health, and may alse be complementary 10 any definition
related to a health impact assessment,

A8, If edopted, what should be the defences, if any, to the offence of 'risk to health'?

The AJEH helieves that there should he two possible defences 1o the offence of *risk to health’. One would he that the
alleged offender is complying with known “best practice™ at the time; in the absence of other knowledge or standard(s).
The other possible defence would encompass the reasonable test - is it praclical, reasonable, knowingly/intentional, not
feasible, beyond control.

69.  What rhauld be the scope of the offince?

The AIEH believes that the scope of the affence should be similar to that stated in the response to question 67, i.e.
anything that is dangerous to health. Dangerous Lo health may require further qualification or test such as a “reasonable
person” who should have knowledge of the impact or reasonably have enguired about the activity, The scope may also
need to include knowledge cic from professional people employed in industries registered under the Act in relation 1o
practice standards, competencies that ought 1o be known, and in this way apply to Health Act registered premises. It
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Section 7.10

70, Showld the 'risk to kealth’ offence suhsume the offence for knowingly and recklessly injeciing anothor person

A new offence of “risk with an infeclions diseasc?

1o health™

The AIEH supports this view providing that there is an ability to respond to “reckless behaviour™, in addition to
“confirmed intfection™. Such changes should not be seen as undermining police enforcement roles, but consolidating the
management of infectious disease ixsues, 1t may also be of benefit 1o develop a risk matrix for defining the risks.

71, Should the offence for knowingly or reckfessly infecting another person with an infectious disease not be re-
enacted due to the existence of the knowing and vectless offences in the Crimes Act 1958 (that is, sections 22 and
232

A similar offence is already contained in Crimes Act and may create an issue of duplicity. Any changes should not be

seen as undermnining police enforcement roles. The AIEH helieves that matters refating to public health should he

consalidated into the Health Act. DHS is in a position 1o use / develop tools to address (ssues,

AT
‘On the spol fines’

pire Shouwld the mew Act imtroduce PERIN for suitabie affences?
The AIEH supportts this proposal, but it must clearly define breaches / offences. 1t is viewed as a useful tool to assist
with compliance and continuous improvement, however it may be considered by some councils as a revenue raiser.

7.12

Greater penalties (o
reflect the seriousness
of offences

73 Should public health offences attract similar penaltics 1o those attracted by affences under enviraement
protection legisintion?

The AIEH supports this proposal, however the penally must be relative to the offence and consistent with other Acts

eg EP Act 1970,

7. Should the new Act allow for greater penalties where the offender is a body corporate?
This is in keeping with other Yictorian and national legislation, in comparison to the individual, and the AIEH supports
this proposal.

Section 7,13

Defence of due
diligence in relation to
illeged offences

75, Should the new Act include a statutory defence of die dif_{gq=:rce?

The AIEH believes that the opportunity to avail the defence of due diligence should become a statutory defence,
however the onus should be on the defence to prove due diligence, similarly to other legislation such as the Food Act
1984,

Chapter 7
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Section 7.15 76.  What methed of review should apply to adminisiraiive decisions made under the Act?

Appeal rights trom

adminisirative There have been identified time deficiencies in the current VCAT system with backlogs of several months, which is
decisions totally inappropriate for health related issues. One possibility is that the review/appeal position be similar to that in the

Food Act where the review is retained by the Magistrutes Court. Other options could be the local government
omhudsman or VCAT,

An aliernative would be the establishment of a separate 1ribunal to address public health issues,

| The Act should prescribe the specific timeframes for appeal. In addition the issue of the status of an improvement or

| prohihition notice pending an appeal should be considered and defined in the review of the Health Act, as these would
have heen implemented due to some immediate public health risk. [f the notice still stood, this would be different to
other legislation generally where decisions are set aside or not formalised pending appeal outcomes.
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Chapter 8

Caontrol ol infections diseascs

Scction 8 ]
Registration of
premiscs

Section 8.2
Prescnibed
Accommaodation

77 Do the curvemt provisions appropriaicly address the pubilic health risk associated with hatrdressing, beauty
therapy and skin penetration?

The Health Guidelines for personial care and body an industries have just been introduced and are seen as besi practice
for these industnies. Used in conjunction with the Infectious Discases Repulations, they provide an important tool for
Environmental Health Officers 1p use 1o ensure that public safety 1s not compromised, but as the guidelines are voluntary
the current provisions do not appropriately address these public health risks.

78  Should the brothels provisions he transferred to the Praostitution Control Regulations 1995, and Department of
Human Services officers exercise their inspectorial powers in relation to infection control isswes under the
Prostitution Control Act 19947

The AIEH is of the view that all infectious diseases requirements should he included in the new Health Act or
Regulations made there under including the brothels provisions. DHS should consider as part of this review whether
brothels or premises covered by the Prostitution Control Regulations 1995, should be a local government responsihility.

—— e —

79 De the current provisions appropriately address the public health risk associated with prescribed accommadation
(for example, hotels, motels, hostels and holiday camps)?

The regulations for prescribed accommodation are based on a historical risk. As the risks for most prescribed
acconnmadation now s low, and mainly self regulated, the current provisions apprapriately address the public health risk
associpted with prescribed accommodation (for example, hotels, motels, hostels and holiday eamps) with the exceplion
of the omission of caravan parks. The shared ablution facilities and other facilities that may create a risk 1o public health
of caravan parks are not appropriately addressed in the Residential Tenancies Act,

The AIEH believes that ablution and other facilities in these accommodation premises can pose a risk 10 health. Caravan
parks are also broadening their services to include dormitary style rooms, permanent tents and cabin accommodation,
with a high tumover of backpacker accommodation. The inclusion of caravan parks as a prescribed accommodation in
the regulations should be addressed in particular as they fall into the rationale of registration in that without certain
standards of hygiene and cleanliness being observed there is an increased risk of discase transmission,
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_Chapter 8

Scction 8.4
Incident involving care
giver

_Control of infectious discases

83 Showld the new Act continte 1o outline the procedures for non-consensual testing orders where consent for testin
has been reflesed?

The AIEH supponts this, however where testing has been refused the Institute also believes that exclusion should also |

i possibility.

. Showdd the rew Act introduce a system for the authorisation of non-consenriaal fesiing where congens cannoet be given (o
fexfimE?

The AIEH supports this position.

83, Should the pravisions in the new det be extended to beyond the care giver or custodian situation and, if so, to

what situations?

The AIEH supports this however the criteria should be defined within the Act, and established as a “risk to bealth™.

Section 8.5

Public health orders
and management of
mnfected persans

86.  Showld public health arders under the new Act apply to any infectious disease or condition wheve there is a
seriows risk to public health?

The AIEH supports this position.

87, Showld the new Act provide a power for inveluntary testing with reasonable use of foree? If so, should it be
exercisid by ‘an anthorised officer ', a delegate of the Secretary and/or the police?

The AIEH supporis this position, including who is ahle to exercise the powers,
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Control of infectious discases

Section 8.5

Public health orders
and management of
infected persons

88, Showld the Act contain a list of the tvpes of resivictions that may be fmposed by an order of the Secretary?

The AIEH supports this position.

89.  Showld the new Act introduce a power lo ovder that a persan undergo treatment where treatment is refused? If so,
what limits shiould be placed on the use of the power?

The AIEH supports this position,

91, Should any or all public health orders require conrt/tribunal confirmation?
The AIEH membership believes that public health orders should not require third parly confirmation as this may cause

delays in the making of such an order when dealing with public health nsks,

92, Showld there be a power for the police to apprehend a person who fails to camply with a public health order,
rather than merely the ability 1o provide ‘assistance ' 1o the medical officer? If so, should there be a reguirement
to obtain a warrant to apprehend the person?

The AIEH supports this position.

93, Should the new Act continue to provide that it is an offence for a person to fail to comply with an order?

The AIEH supports this position.

Australian Institute of Environmental Health Submissian to the 2004 Review of the Health Act 1958

Page 27 of 32




Chapter 8

Contral of infectlous discases

Section 8.5

Puhlic health orders
and management of
infected persons

W, What appeal and external review processis showld be made available under the new Act?

The ATEH is of the view that the review method would need to be somewhere that has an ability of a quick tumaroun:
and that 1t 15 a forum that is independent or seen ta be independent. There have been identified time deficiencies in th
current VCAT system with backlogs of several months, which is totally inappropriate for health related issues.

One possibility is that the review/appeal position be similar to that in the Food Act where the review is retained by thy
Magistrates Court. Othier options could be the local government ombudsman or VCAT,

An alternative would be the establishment of a separate tribunal to address public health issues,

The Act should prescribe the specific timeframes for appeal. In addition the issue of the status of an improvement or
prohibition notice pending an appeal should be considered and defined in the review of the Health Act, as these woul
have been implemented due to some immediate public health risk. [f the notice still stood, this would be different to
other legislation generally where decisions are set aside or not formalised pending appeal outcomes.

Section 8.9, 1

Role of mumcipal
couneils in providing
immunisation

3 Showld the mew Act state the role of municipal councils in relation to Immuousation as ‘co-ordinating and
providing immunisation services to children living or being educated within the municipal district'?
The AIEH strongly supports the role of municipal councils 1n relation te immunisation service delivery and 1o be

reflected in the Act as 'co-ordinating and providing immunisation services”,

The institute believes that forinal partnership agreements with DS would strengthen this role, provide for greater
accountability and address funding inequities,

Section B.8.2
[mmunization records
mnd children's services

104 Should provisions regarding recording the immunisation status of childven at children s services be retainea
the Children s Services Resulations W08 (rather than included in the new Aet)?

As a result of ACIR now providing a Child History Statement this infoomation is readily available and more accura
The AIEH helicves that this requirement creates unnecessary duplication and would not improve compliance.
Therefore to allow for consistency regarding the provision of immunisation services this requirement should be
included in the Health Act and deleted within the Children's Services Regulations 1998, The recording of the
immunisation status hy operators of children services can be referenced within the Children's Services Regulations
1998 50 operators are aware of this requirement under the Health Act.
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_Control of infectious discuses

Section 8.8.3
Imimunisation status
certificales and
primary schools

Section B.R.4
[mmunisation records
and secondary schonls

1G5 Shauld the new Act requdre school principals of primary schools to make reasanable efforts 1o seek an I1SC tn
respect of every child envolled in the school, and an immunisation update on re-enrolment?

The ATEH supperts the view that the new Act require principals of primary schools to seek an [SC as part of school
cnrolment and an immunisation update on re-¢nrolment. Furthermore the Institute agrees that this should be in addition
to the obligation on parents to provide an ISC. All children who have their immunisations recorded on ACIR will
receive a history statement once they have completed their 4 year old immunisation, In cases where immunisation
status has not been recorded on ACIR parents can then obtain ISC through Council.

e Institute believes that ISC should only be issued for new enrolments but not for re-enrolment and supports the

position that when a child re-enrols that the principal nust request a statement as 1o any change in immunisation status.

{06 Showld the new Act introduce an obligation on parents to supply evidence of immunization ox enrolment of their
child into secandary schaol and an obligation on school principals ro make reasonable efforts to seck
Immunisation recards n respect of evory ehild enrolled in the school?

The AIEH supports the introduction to obligate parents to supply evidence of immunisation and an obligation on school
principals o seck records. Furthermore immunisation records should be transferred from primary school to secondary
school. Any parents who have net oblained an 15C in primary school should be directed 1o their local council or other
scrvice provider authorised by ACIR. As ACIR records all immunization for children up to 7 years of age, all necessary
information should he casily accezsible.

Seeltom I'E.H..""
[mmunisation records
and tertiary facilitics

(U7 Showld the new Act intreduce an ebligation on tertiary studenis o supply evidence of tmmunisation on enrolment
and an abligation on teriiary facilities to make reasonable ¢fforts to seck invnunisation records in respect of
every student envolled in the facility? If so, for which discases should immunisation records be required?

The AIEH does not support the introduction 1o obligate tertiary students 1o supply evidence of immunisation and an
obligation on tertiary facilities to seek records. This would be too difficult to implement, particularly for international,
interstate and country students who may not have ready access to their records. This would also be difficult for tertiary
educational institutions to administer and to maintain.
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Control of infectious diseases

Section 8,8.60
[ssuing of
immurisation status
certificates

Section 8.8.7
Formis of evidence of
immunisation

J08 Showld the new Act provide for different forms of evidence of immunisation? If so, what should they be?
The AIEH believes that the ACIR history staternent or the ISC is easily understood by school staff, which clearles
whether that child is “complete™ or “not complete”™, and are currently recognised as approved forms of evidencaer
forms of evidence may create confusion and would require school staff to be adequately competent to make a
determination on the status of immunisation.

The institute supports the allowance of various fortns of evidence of immunisation, however the determination
1ssuing of ISC should only be provided by an authorised officer of a munizipal council or other service provide
authorised by ACIR.

Seetion 8.9.8
Oftences

Section 8,8.9
[minumsation stalus
certificates and school

aling

Section B0

Record keeping

records on secondary schoal entry?
The ATEH does not support the introduction of penalties for failure to produce records. In these cases where (]
parent/puardian cannot dernonstrate completion of the immunisation schedule the child would be deemed to e
“incomplete” and s such would be excluded in cases where a vicoine preventable disesse outhreak oceurs in ol
setting. The institute believes that creating an offence would not facilitate compliance, as most parents would de
this information readily.

| 170 Shoudd the wew Act require the principal teacher or person in charge of the schaol to take reasonable sp

ensure that immunisation records are maintained, and to allow inier-school transfer of ISCs?
The AIEH does support the requirement for the principal teacher to ensure that immunisation records are maied
and to allow inter-school transfer of 1ISCs. [t is current practice of primary schools to record the child's' immtion
status on their schoof bistory. The transfer of immunisation records makes practical sense for parents who haeady
obtained an [SC or ACIR history statement. This would eliminate the need for parents o provide records, hor 10
cascs where these are not maintained they would have the option of oltaining records directly through Counc
ACIR.

Privacy Laws may need to be considered with these arrangements.
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Control of infectious discascs

Stcthon 8.5 |
Diseases epvered by
immunization status
certificates

i1 Should the new Act facililate consisiency with the NHME( scheeide for immunisation?

The AIEH believes that the new Act should facilitate consistency with the NHMRC schedule for immunisation and
reflect the on-going changes to the schedule. This should only apply to scheduled vaceinations and allow for {Texibility
in respect to new and emerging virccines.

Section 8.9

Outbreaks of
infectious dizcases at
schools and children's
RCMVICES

112 Showld school principals and persons in charge of childron s services be reguived 1o seck advice from the
Department of Human Services before excluding children during an actual or suspected outhreak of an infectious
dizease?

The ATEH membership believes that this would not be necessary, however the principal/person in charge should be ahle

to discuss this issue with the Departiment and reverse the decision.

113 Should there be a power in the new Act for the Secretary to waive or alter the prescribed periods in individual
cases?
The AIEH supports this power in the new Act.

114 Should the requirement for a parent to inform the principal or a person in charge of a schoel or children’s
serviees centre be limited to where their child has a vaccine preventable or excludable disease?

The ATEH belteves that this requirement should he extended to where the child has also been in contact with a person

that has a vaccine preventable or excludable disecase. All such diseases should be defined in legislation. The AIEH also

endorses the overseement of civil liabilities and the need for confidentiality of personal information.

(15 Should the new Act facilitate consistency with the NHMRC Guidelines on the Recommended Minimum Periods of
Exclusion from School, Preschool and Child Care Centres of Infectious Disease Cases and Coniacts?
The AIEH supports this issue to be consistent with the national approach.
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Chapter 9
Environmental health

Section 1 116 Should provisions dealing with offensive waterways not be included in the new Act?
General sanitary
ProVISIOns The ATEH helieves that these provisions should be retained within the new Act.

117 Should public health risks relared to vats, niice, vermin, pesis or ather animals suspected of having a disease
capable of transmission te hiunans be dealt with by the issue of an improvement notice?

The AIEH supports this position.
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