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Executive summary:

Non-custodial supervision orders (NCSO)

+ ANCSO is a supervision order made by a court under the Crimes (Mental Impairment and Unfitness
to be Tried) Act 1997 (the CMIA).

+ There are two ways that a person can be made subject to a NCSO:

— a court may make a NCSO if a person is found to be unfit to stand trial or not guilty of an offence
because of mental impairment — this is an ‘initial’ supervision order

— a court varies a person’s custodial supervision order (CSO) to a NCSO.

+ ANCSO allows a person to live in the community while receiving treatment or services for their
mental disorder, subject to the conditions of the order.

Section 47 certificates

+ Before a court makes a NCSO, it must receive a certificate under section 47 of the CMIA stating
that treatment or services are available.

« Certificates are usually required within seven days of the request by the court.

+ The Victorian Institute of Forensic Mental Health (‘Forensicare’) is responsible for producing
all section 47 certificates relating to people with mental iliness to the courts.

+ Forensicare is responsible for liaison with the courts, Office of Public Prosecutions, Victoria
Legal Aid, area mental health services (AMHSSs) and the Department of Human Services
(where required) in relation to the certificates.

Supervision
+ Each person on a NCSO must be subject to supervision. This is an active role that will always
include monitoring the treatment a person receives.

« Forensicare will be the supervisor of mental health NCSOs in all but exceptional circumstances.

Responsibility for treatment

+ Most people being considered fora NCSO will already be receiving mental health services from an
AMHS. Itis expected that the relevant AMHS will continue to provide services subject to the NCSO.

* Where the person is not currently registered with an AMHS, the relevant AMHS will be determined
by reference to the person’s usual or most recent place of residence.

Terms and conditions of orders

+ The court will make the NCSO and then set the terms and conditions of the order.

+ The NCSO will indicate who is responsible for supervising the order. Forensicare will be nominated
as the supervisor for all new mental health NCSOs.

+ The NCSO will typically refer to treatment being carried out by the ‘nominee’ of the supervisor.
The authorised psychiatrist of the relevant AMHS will generally be the ‘nominee’ for the purposes
of providing treatment.

1 This guideline only applies to people subject to NCSOs who are receiving services from mental health services.
It does not apply to clients of disability services or other service sectors who may be subject to orders.
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Report to court where a person is declared liable to supervision

« Aclinical report and treatment plan must be provided to the court within 30 days of
a person being declared liable to be on a NCSO.

» The authorised psychiatrist of Forensicare will be responsible for preparing the report
and plan in consultation with the authorised psychiatrist of the relevant AMHS, within
the required timelines.

« Forensicare will be responsible for lodging the report and plan with the court within the
required timelines.

Ongoing treatment and management

+ The authorised psychiatrist of the relevant AMHS will prepare a treatment and management plan
in consultation with Forensicare. This will include arrangements in the event of a relapse or crisis.

» The AMHS will provide treatment and case management in accordance with the treatment and
management plan, this policy and procedure manual and other relevant policies and protocols.

» The authorised psychiatrist of the AMHS will provide quarterly clinical reports to Forensicare
on the progress of the person. The authorised psychiatrist of Forensicare may, in consultation
with the authorised psychiatrist of the AMHS, vary the frequency of the report.

 Forensicare may, in consultation with the authorised psychiatrist of the relevant AMHS and the
Chief Psychiatrist, vary the nominee or take over treatment and case management.

Involuntary treatment

» A person on a NCSO can be recommended and placed on an involuntary treatment order under
the Mental Health Act without affecting their status on the NCSO.

» A person on aNCSO can also be placed on a community treatment order (CTO). In these
circumstances the NCSO and CTO will operate concurrently.

+ If admission as an inpatient is necessary, it should be to the inpatient unit of the AMHS in all but
exceptional circumstances. Forensicare should be notified of any admission as soon as possible.

* Following discharge, the AMHS is to provide a discharge summary to Forensicare.

Annual report

« Aclinical report about the person’s progress must be sent to the court each year.

+ The authorised psychiatrist of Forensicare is responsible for preparing the annual report
within required timelines.

Reports to court

» Clinical reports are required whenever a person returns to court for a hearing concerning
their NCSO.

» The authorised psychiatrist of the AMHS is responsible for preparing a report on the treatment
and progress of the person for each court hearing.

» The authorised psychiatrist will also be required to be available to give evidence at any hearing.
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+ The person’s case manager will also be required to provide a report and be available to give
evidence.

+ Forensicare clinicians will be available to provide advice and assistance with these responsibilities.

+ Legal Services Branch, Department of Human Services, is generally responsible for coordinating
the arrangements and lodging the reports with the court.

Breach of conditions and apprehension under the CMIA

+ The CMIA has specific provisions for apprehension of a person on a NCSO where they have
breached the conditions of their order and pose a risk of serious danger to themselves or others.
Note: There are separate provisions dealing with circumstances where a person has not complied
with the conditions of their order, but is not posing a serious danger to themselves or others.

+ Following apprehension an application must be made to the court to vary the NCSO to a CSO.

+ Where an AMHS is concerned that a person is breaching the terms of their NCSO, or may pose
a serious danger to themselves or others, Forensicare and the Chief Psychiatrist must be consulted
immediately.

« Ifitis decided that apprehension and admission is necessary, Forensicare, in consultation with
the AMHS, will make a decision about how and when a person will be apprehended. Following
apprehension, admission will generally occur through the AMHS. Forensicare will liaise with the
AMHS to determine whether admission to Thomas Embling Hospital is indicated. This will only
occur where a person cannot be managed safely or appropriately through the AMHS inpatient unit.

+ Forensicare will liaise with the Legal Services Branch and Mental Health Branch, Department of
Human Services, to make an application to the appropriate court.

Arrangements with private practitioners

+ There will be occasions where a person made subject to a NCSO will already be receiving
treatment from a private psychiatrist or general practitioner. This may continue aftera NCSO
has been made if the court approves it.

+ Any reference in this summary to a function or obligation of the authorised psychiatrist of an
AMHS, also applies to a private practitioner where the practitioner has primary responsibility
for providing treatment to a person on a NCSO.

Role of the Chief Psychiatrist

+ The Chief Psychiatrist has a broad monitoring role in relation to all forensic patients as well
as a number of specific functions under the CMIA.

+ Forensicare and AMHSs have a responsibility to support the Chief Psychiatrist to carry out these
roles. This includes informing the Chief Psychiatrist of issues of concern relating to the treatment
and management of people on NCSOs.

» Where there is a dispute regarding responsibility for treatment and case management, the Chief
Psychiatrist may be consulted and will seek to facilitate resolution of the dispute.
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1. Introduction

The Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (‘the CMIA'’ or ‘the Act’) provides
for the detention, management and release of persons found by a court to be either unfit to stand
trial or not guilty of an offence on the grounds of mental impairment.

Two forms of orders can be made under the CMIA: custodial and non-custodial supervision orders.
When a custodial supervision order (CSO) is made, the person is to be detained in an appropriate
place. For people with a mental iliness, the appropriate place will usually be an approved mental
health service under the Mental Health Act 1986 (the MHA). The Thomas Embling Hospital campus
of the Victorian Institute of Forensic Mental Health (Forensicare) is currently the only approved
mental health service providing custodial services. A person detained subject to a CSO is classified
as a ‘forensic patient’ under the MHA.

When a non-custodial supervision order (NCSO) is made, it allows the person subject to the order
to live in the community subject to any conditions imposed by the court. A person on a NCSO does
not have a legal status as a patient under the MHA. They will usually be required to seek treatment
as a condition of their NCSO.

1.1 Purpose and scope of guideline

The purpose of this document is to provide guidance to clinicians and other staff of area mental
health services (AMHS) and Forensicare, private psychiatrists and other service providers providing
treatment and care to persons who are subject to NCSOs. This guideline:

+ outlines relevant aspects of the legislation

+ explains the respective roles and responsibilities of Forensicare, AMHSs and other service
providers under the CMIA

+ describes the legal and clinical functions and duties to be undertaken in accordance with the
CMIA, to assist clinicians to meet their responsibilities.

The guideline only applies to people subject to NCSOs who are receiving services from mental
health services. It does not apply to clients of disability services or other service sectors who may
be subject to NCSOs.

This guideline does not discuss the processes that lead to a person being declared liable to
supervision under the CMIA. These processes occur within the context of the criminal—justice
system and include various court hearings. While the courts obtain and consider clinical reports
about a person’s mental condition and the relationship between the mental impairment and the
offending conduct during this time, specialist forensic clinicians usually prepare these reports.
These judicial and clinical functions are therefore outside the scope of this guideline. A summary
of the court processes is contained in Appendix A to this guideline.

1.2 Disclaimer

The information in this guideline is intended as general information and not as legal advice. Staff
should develop a working knowledge of the relevant provisions in the CMIA and the MHA. If staff
have queries about individual cases or their obligations under the CMIA or the MHA, they should
seek independent legal advice.
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2. Legislation: introduction and background

The Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (‘the CMIA’ or ‘the Act’) came
into effect on 18 April 1998. The CMIA was passed following the Victorian Parliamentary Community
Development Committee’s report, Inquiry into persons detained at the Governor’s pleasure in 1995.
The CMIA addressed many of the issues raised by that report.

The CMIA reformed what was previously known as the ‘governor’s pleasure’ system. The CMIA now
sets out the law in relation to the detention, management and release of persons found by a court
to be either unfit to stand trial or not guilty of an offence on the grounds of mental impairment.

2.1 Purposes of the legislation

The purposes of the Act are stated in section 1 of the Act and:

+ define the criteria for determining if a person is unfit to stand trial

* replace the common law defence of insanity with a statutory defence of mental impairment

« provide new procedures for dealing with people who are unfit to stand trial or who are found
not guilty because of mental impairment.

2.2 Scope of the CMIA

2.21 Courts

The CMIA applies to trials of indictable offences in the Supreme Court or the County Court,
or to proceedings connected with those trials, including committal hearings. ‘Indictable offences’
are more serious crimes heard by a higher court, that is the County and Supreme courts.

Under section 5 of the CMIA the defence of mental impairment may be raised in the Magistrates’
Court in relation to summary offences and to indictable offences heard summarily.? The intention
of the Act is that where a finding of ‘not guilty by reason of mental impairment’ is made in the
Magistrates’ Court, the defendant must be discharged.

The procedures for investigation into fitness to stand trial do not apply to the Magistrates’ Court
jurisdiction. If the question of a defendant’s fitness to stand trial is raised at a committal hearing the
defendant must not be discharged on this basis.® If the defendant is committed for trial, the question
of fithess must be reserved for consideration by the trial judge in the Supreme or County Court.

The Act does not apply to matters within the Children’s Court jurisdiction.

2 Some serious crimes may be dealt with in the Magistrates’ Court instead of being sent to a higher court.
These are known as ‘indictable offences heard summarily'.

3 A committal hearing will be held in cases where a person has been charged with an indictable offence.
The purpose of a committal hearing is to:

 determine whether there is enough evidence for a properly-instructed jury to find the defendant guilty
of the offence, and

« either dismiss the charge if a magistrate finds that there is not enough evidence for a jury to find the
defendant guilty, or

* commit the defendant to stand trial in a higher court if a magistrate finds that there is enough evidence
for a jury to find the defendant guilty of the offence.
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2.2.2 Mental disorders

The CMIA applies to any person who is unfit to stand trial or who is found not guilty because of
mental impairment. The jurisdiction of the Act is very wide and includes people with intellectual
impairment, mental disorder, mental illness, brain injury and dementia. The type of mental disorder
is primarily relevant when the court is considering the facilities or services that are available for the
custody, care or treatment of the person. This will determine whether the person receives services
from mental health services, disability services or another service sector.*

2.3 Supervision orders

If a person is found to be unfit to stand trial or not guilty of an offence because of mental impairment,
the court may make one of three different supervision orders:

+ a custodial supervision order (CSO) committing a person to custody in an ‘appropriate place’

+ a CSO committing a person to custody in a prison

+ a non-custodial supervision order (NCSO) releasing the person on conditions decided by the court
and specified in the order.

The court also has the option to unconditionally release the person.®

2.3.1 Custodial supervision orders — appropriate place

Under section 26 of the CMIA, a court may make a CSO committing a person to custody in an
‘appropriate place’. An ‘appropriate place’ is defined as an ‘approved mental health service’ under
the MHA or a ‘residential treatment facility’ or ‘residential institution’ under the Disability Act 2006.

A CSO is for an indefinite term, although the court imposes a nominal term for all supervision orders.
The relevance of the nominal term is discussed in chapter 11, Major review.

The primary requirement of a CSO is that the person subject to the order be kept in custody at

the place specified in the order. The Thomas Embling Hospital campus of Forensicare is currently
the only approved mental health service providing custodial services for people subject to CSOs
made on the grounds of mental illness. A person detained subject to a CSO in an approved mental
health service is classified as a ‘forensic patient’ under the MHA. A person detained in a residential
treatment facility or residential institution is classified as a ‘forensic resident’.

2.3.2 Custodial supervision orders — prison

A court may make a CSO committing a person to custody in a prison, but only if it is satisfied there
is no practicable alternative in the circumstances.

2.3.3 Non-custodial supervision orders

If a NCSO is made, the person may live in the community subject to any conditions imposed by

the court. A person on a NCSO does not have a legal status as a patient under the MHA and does
not carry the title of ‘forensic patient’. A NCSO is made for an indefinite period, although the court
imposes a nominal term for all supervision orders. The relevance of the nominal term is discussed in
chapter 11, Major review. NCSOs are discussed in detail in chapter 3, Non-custodial supervision order.

4 This guideline focuses on people who have a mental illness and receive services from mental health services.

5 Sections 18(4) and 23, CMIA
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2.4 Legal framework for treatment and rehabilitation

The following description of the framework of the CMIA is intended to demonstrate how a person
made subject to a supervision order may progress along statutory pathways that ultimately lead to
release from their order (see also figure 1). How far any individual person will progress along those
pathways will depend on many factors, such as the nature of their iliness, the response to treatment
and the person’s risk profile. Some people may never be released from custody, while others may
progress relatively quickly to living in the community. The statutory regime is sufficiently flexible to
address setbacks along the way, for example a NCSO can be varied to a CSO if the person’s needs
and the safety of the community can no longer be met by the person remaining on a NCSO.

2.41 Leave of absence

The CMIA establishes a legislative framework in which people subject to supervision orders

will receive treatment and services for their mental condition. Part of that framework includes
procedures by which forensic patients who are detained in an approved mental health service
may apply for and be granted different types of leave of absence with a view to rehabilitating the
person and facilitating their ultimate reintegration into the community. In practice, the first step
for a forensic patient in moving to the community is an application for limited off-ground leave.®
The Forensic Leave Panel (FLP) is responsible for granting limited off-ground leave.” This is leave
that allows the forensic patient to be outside the place of custody for periods between 6.00 am
and 9.00 pm and outside those hours on a maximum of three days in any seven day period.®
The FLPis able to grant off-ground leave for periods of up to six months and subject to any
conditions the FLP considers necessary.

If a forensic patient has successfully utilised off-ground leave, the next step in moving to the
community is an application for extended leave. Extended leave allows forensic patients to live in the
community for periods of up to 12 months at a time. The courts are given the responsibility to grant
extended leave to forensic patients.

All leave is granted on the basis that the safety of the person subject to the supervision order or
members of the public will not be seriously endangered as a result of the person being allowed leave.
Leave for a forensic patient may be suspended if the Chief Psychiatrist is satisfied that the safety of
the person or members of the public will be seriously endangered if the leave is not suspended.

6 Section 54 of the CMIA provides for on-ground leave for forensic patients. This leave permits a forensic
patient to be outside the place of custody but within the defined ‘surrounds’ of the service. The surrounds
is an area surrounding or adjacent to an approved mental health service that has been declared by the
Governor in Council. As no surrounds have been declared in respect of the Thomas Embling Hospital of
Forensicare, the on-ground leave provisions are not operational for the purposes of forensic patients
detained in custody at that hospital.

7 The FLPis an independent statutory tribunal established by section 59 of the Act. The president of the
FLPis a Supreme Court judge.

8 Typically, the FLP would initially grant brief periods of escorted leave during the permitted hours (6.00 am to
9.00 pm). As the rehabilitation of a forensic patient progresses, the FLP may grant increasing periods of leave
and eventually allow the patient to have unescorted leave. It may take many years before a patient is utilising
the full extent of off-ground leave permitted by the Act.
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The table below outlines each type of leave available to forensic patients who are detained
in an approved mental health service under the CMIA:

Who can make Who can grant | Who can

Leave Outline of leave application? application? suspend leave?
Special leave | Special circumstances | Forensic patient Authorised Chief Psychiatrist

Must not exceed Guardian psychiatrist

24 hours, or seven Person on behalf or delegate

days |n.the case of forensic patient

of medical leave
On-ground Absent from place Forensic patient Forensic Chief Psychiatrist
leave of custody but within Guardian Leave Panel

the ‘surrounds’

Authorised psychiatrist

Limited off- Absent from the place Forensic patient Forensic Chief Psychiatrist
ground leave | of custody Guardian Leave Panel

Time restrictions apply Authorised psychiatrist

(between 6.00 am and

9.00 pm; outside these

hours, maximum of

three days in a seven

day period)
Extended Absent from the Forensic patient Court which Chief Psychiatrist
leave place of custody Guardian made original

order
Cannot exceed Authorised psychiatrist
12 months

The leave of absence regime under the CMIA is intended to ensure any transition by a forensic
patient to the community is undertaken on a gradual basis. Any leave should contribute to

the person’s rehabilitation and not pose any serious danger to the safety of the community.
The procedures of the FLP and the courts are intended to be transparent and accountable.

The regime ensures the needs of forensic patients can be appropriately addressed.

2.4.2 Non-custodial supervision order

If a forensic patient successfully completes a period of at least 12 months extended leave,

the patient may apply to the court to have their CSO varied to a NCSO. This is the next step in
consolidating the person’s transition to the community. If a forensic patient has their CSO varied
to a NCSO, the person is no longer on extended leave and does not need to return to court every

12 months to have their extended leave renewed. As discussed above, a person subject to a NCSO
may live in the community subject to any conditions imposed by the court.

Ultimately a person subject to a NCSO may apply to the court at any time to have the order revoked.

In deciding whether to make, vary or revoke a supervision order or to grant extended leave, the court
must have regard to a range matters that are outlined in Part 6 of the CMIA. The procedures, as they
relate to NCSOs, are examined in detail in chapter 4, Making a non-custodial supervision order.
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Figure 1. Legal framework for progression under the CMIA
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2.5 Relationship between the CMIA and the Mental Health Act

The MHA provides a regime for the care, treatment and protection of people with mental iliness.
The MHA also seeks to protect the rights of people with mental illness.

2.5.1 Custodial supervision order

A person who is detained in an approved mental health service under a provision of the CMIA, such
as a CSO, is defined to be a ‘forensic patient’ by the MHA. The MHA provides for the treatment and
care of forensic patients. If a forensic patient refuses to consent to necessary treatment or is not
capable of consenting to treatment for their mental disorder, the authorised psychiatrist may consent
on their behalf. In addition, section 17B of the MHA allows the authorised psychiatrist to impose any
security conditions on a forensic patient that are considered necessary.

The Mental Health Review Board does not have any jurisdiction with respect to forensic patients.
The courts make all decisions concerning the making, varying or revoking of supervision orders.
As discussed above, provisions in the CMIA govern leave of absence for forensic patients.

2.5.2 Non-custodial supervision order

A person subject to a NCSO does not have a legal status under the MHA. A person subject to

a NCSO will usually be required to seek psychiatric treatment as a condition of their NCSO. If at
any time the person satisfies the involuntary treatment criteria in the MHA, the person may be
recommended in accordance with section 9 of the MHA and receive treatment as an involuntary
patient subject to an involuntary treatment order (sections 12 and 12AA). The involuntary patient
status does not affect the NCSO and both may operate concurrently. This issue is further discussed
in chapter 5.4, Inpatient admission. A person subject to a NCSO may also be made subject to a
community treatment order (CTO) if the relevant criteria in sections 8 and 14 of the MHA apply

to the person. In these circumstances, the NCSO and the CTO will operate concurrently.
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2.6 Confidentiality

Clinicians are generally obliged to keep identifying information confidential unless the person
consents to the disclosure of their information or where there are specific grounds in legislation
for disclosure without consent.

Section 120A of the MHA is the principal law that regulates the disclosure of health information by
public mental health services, both inpatient and community-based, the psychiatric disability and
rehabilitation support services (PDRSS) sector and private psychiatric hospitals. The Health Records
Act 2001 and the Commonwealth Privacy Act 1988 are the principal laws governing the disclosure
of health information by private practitioners such as private psychiatrists and general practitioners.

Consent is usually the starting point when considering disclosure. This subject should be discussed
with the person as soon as practicable in the treating relationship in order to establish a clear basis
for information sharing from the start. Most people will agree to the sharing of information with other
treating clinicians or services or with family members or carers if time is taken to discuss the reasons
and the benefits, although they may wish to place limits on the disclosure of some information,
particularly sensitive information.

The MHA and the Health Records Act prescribe a number of specific circumstances when
information may be disclosed without a person’s consent. For example, public mental health
services may disclose information about a person to another service provider to enable the further
treatment of the person, even in the absence of consent.

If a clinician decides to disclose information without consent, it would be good clinical practice to
tell the person, unless this would pose a serious risk to the health, safety or welfare of an individual.

2.7 Charter of human rights

The Victorian Charter of Human Rights and Responsibilities Act 2006 (the Charter) seeks to promote
and protect certain human rights. The Charter defines the protected rights, specifies when and

how these rights can be limited and requires public authorities, which include public mental health
services, to act compatibly with the rights. The obligations on public authorities came into operation
on 1January 2008.

This guideline explains the roles and responsibilities of mental health clinicians and service providers
providing treatment to people who are subject to NCSOs. The Charter provides a new rights-based
framework within which these responsibilities are to be exercised. It requires public mental health
services and clinicians to act compatibly with the rights that are protected by the Charter and to

give proper consideration to these rights when making decisions about people subject to NCSOs.

The Charter recognises that human rights are not absolute but may be limited in certain
circumstances. This allows a balance to be struck between individual rights and the public interest.
Section 7 of the Charter provides that a right can be subject to such reasonable limits as can be
demonstrably justified in a free and democratic society, based on human dignity, equality and
freedom and taking into account relevant factors, including:

+ the nature of the right - what does the right protect and what are its underlying values

+ the importance of the purpose of the limitation - is the purpose for wanting to limit the right
very pressing and important in the public interest
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+ the nature and extent of the limitation - how does it infringe human rights, in what way
and to what extent does the limitation interfere with the right

« the relationship between the limitation and its purpose - is there a logical connection
between the limitation and its purpose and is it proportionate to its purpose

* any less restrictive means reasonably available to achieve the purpose.

An example of how the Charter might be considered in relation to the treatment of a person on

a NCSO is the right to privacy. The Charter requires that a person must not have their privacy
unlawfully or arbitrarily interfered with. However, service providers may need to share health
information with other service providers in order to coordinate treatment to a person or to manage
a risk. Under the Charter, any decision to disclose information without consent must have a legal
basis and should not be arbitrary. This will require an individual judgement, having regard to the
relevant law, for example section 120A of the MHA, the reasons for the disclosure and the factors
described above. A decision to disclose information that has been made in this context and in
good faith will be consistent with the Charter.

Further information about the Charteris available from the Victorian Equal Opportunity and
Human Rights Commission website at www.humanrightscommission.vic.gov.au
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3. Non-custodial supervision order

3.1 Non-custodial supervision orders

A NCSO is a supervision order made by a court under the CMIA that allows a person to live in the
community while receiving treatment or services for their mental disorder.

A person on a NCSO does not have a legal status under the MHA and is not a ‘forensic patient’.

There are two ways that a person can be made subject to a NCSO. Under section 26 of the CMIA,

a court may make a NCSO if a person is found to be unfit to stand trial or not guilty of an offence
because of mental impairment (refer 2.3). This is an initial supervision order. The other way a person
can be made subject to a NCSO is where a court varies a person’s CSO to a NCSO (refer 2.4.2,

see also figure 1).

3.2 Nominal term

A NCSO is for an indefinite term, although the court must impose a nominal term for each
supervision orderin accordance with the following table:

Offences that a person might be found
not guilty of because of mental impairment® Nominal term

(@) murder or treason?® 25 years

(b) a serious offence (within the meaning a period equivalent to the maximum term

of the Sentencing Act 1991) other than: of imprisonment available for the offence
(i) murder

(i) an offence against section 20 of the
Crimes Act 1958 (threats to kill)

(c) any other offence for which there is a statutory | a period equivalent to half the maximum term
maximum term of imprisonment of imprisonment available for the offence

(d) any other offence punishable by imprisonment | a period specified by the court
but for which there is no statutory maximum term

In setting a nominal term for a NCSO, the court must declare the date from which the nominal term
runs. The relevance of the nominal term is discussed in chapter 11, Major review.

3.3 Review of non-custodial supervision orders

When making a NCSO, the court may direct that the matter be brought back to the court for review
at the end of the period specified by the court. Reviews are discussed in the chapter 10, Review
of non-custodial supervision orders.

9 Section 28, CMIA
10 Note that serious offences are more likely to lead to a custodial supervision order being made.

11 Section 27(2), CMIA
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3.4 Conditions of the order
A NCSO will include conditions that the court believes are appropriate.
Typically conditions of a NCSO will specify:

* the supervisor of the NCSO - the authorised psychiatrist of Forensicare will usually be nominated
to be responsible for the supervision of NCSOs for people with mental illness, unless exceptional
circumstances apply

« the service that will provide treatment to the person - as most people being considered for a
NCSO will already be receiving mental health services from an AMHS, that AMHS is expected
to continue to provide services subject to the NCSO

« the person does not leave the state without the permission of the supervisor of the NCSO

« other conditions at the discretion of the court - these conditions may include that a person is
to submit to tests or drug screens or follow the directions of the authorised psychiatrist or their
delegate or nominee.

If the person does not comply with the conditions of their NCSO, they are in breach of the order and
may be liable to apprehension. The consequences of not complying with the NCSO are discussed
in chapter 6, Non-compliance with a non-custodial supervision order.

3.5 Consent to treatment

The CMIA legislative regime envisages that a person subject to a NCSO will have capacity to consent
to treatment and will seek services on a voluntary basis. If the person does not have capacity to
consent to psychiatric treatment and the criteria in section 8 of the MHA apply, the person can be
recommended and receive treatment as an involuntary patient under that Act. If the requirements

in section 14 of the MHA also apply to the person, involuntary treatment may be provided subject

to a community treatment order (CTO).

Involuntary patient status under the MHA does not affect the operation of the NCSO. Both legal
statuses are able to operate concurrently.

3.6 Meaning of ‘supervision’ with respect to a non-custodial
supervision order

There is no definition of what constitutes ‘supervision’ under the CMIA, however, the ordinary
meaning of the word provides a useful guide to the role. The Oxford Dictionary defines supervision as
‘the action or function of supervising a person (or) task; management; direction; superintendence’.
It is considered that each of these functions is relevant to the supervision of a person subject to

a NCSO.

What constitutes ‘supervision’ will vary depending on the circumstances of the person and the
nature of any conditions imposed on the NCSO by the court. Nevertheless, it is an active role that
will always include monitoring of the treatment and care the person receives.

12 Oxford University Press, The New Shorter Oxford English Dictionary, 71993.
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As discussed above, it has become the practice that the authorised psychiatrist of Forensicare is
appointed as the supervisor of all mental health NCSOs, but in most cases, an AMHS will provide the
necessary treatment and other services to the person subject to the NCSO. In these circumstances,
supervision means the authorised psychiatrist of Forensicare will monitor the treatment and
management of the person, but will not have direct clinical responsibility for providing that treatment
and management. The authorised psychiatrist and the treating team of the AMHS will therefore

be responsible for providing treatment in accordance with the person’s treatment plan, managing
compliance with the conditions of the NCSO and identifying and managing any risks factors. The
authorised psychiatrist of the AMHS is also responsible to provide regular reports to the authorised
psychiatrist of Forensicare concerning the treatment and management (including risk management)
of a person on a NCSO (refer 5.3) in support of the supervision role. Any issues of concern relating
to the person must be notified to the authorised psychiatrist of Forensicare without delay.

In some cases, a private psychiatrist or general practitioner will be responsible for providing
treatment and care to a person subject to a NCSO. A private practitioner has the same treatment
and reporting obligations as described above.

The supervision and treating roles are further discussed in chapter 5.2, Treatment and case management.

3.6.1 Functional supervision

The authorised psychiatrist of Forensicare has delegated all the day-to-day operational functions
of supervision to the Assistant Clinical Director (Community Operations) of Forensicare.

For convenience, this guideline refers to various duties that must be undertaken by the authorised

psychiatrist of Forensicare as the supervisor of a NCSO. In practice, however, the Assistant Clinical
Director (Community Operations) of Forensicare will perform most of these duties on behalf of the

authorised psychiatrist of Forensicare.

In the first instance, clinicians and staff of an AMHS (or a private practitioner, where relevant) should
direct any questions, issues or concerns to the Assistant Clinical Director (Community Operations)
of Forensicare. The Assistant Clinical Director (Community Operations) of Forensicare will manage all
issues and consult with the authorised psychiatrist of Forensicare as appropriate and in accordance
with internal Forensicare protocols.

The authorised psychiatrist of Forensicare will also appoint a clinician from the Community
Operations Division of Forensicare as a liaison worker (secondary case manager) to assist with the
supervision role and to provide primary and secondary consultation to the AMHS as appropriate.

3.6.2 Protocols

The Department of Human Services has published a protocol for the supervision and treatment
of people subject to NCSOs. In general terms, the protocol defines the respective roles and
responsibilities of Forensicare, AMHS and private practitioners concerning the treatment and
management of people subject to NCSOs.

13 Department of Human Services, Protocol for the supervision and treatment of people subject to
non-custodial supervision orders between Forensicare and area mental health services, March 2007
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Forensicare, AMHS service providers and private practitioners are required to enterinto individual
service agreements concerning the supervision, treatment and management of individual people
subject to NCSOs. Individual service agreements must be negotiated as soon as practicable
following the making of a NCSO. An agreement must be explicit about the roles and responsibilities
of all service providers who are partners to a NCSO. These agreements will incorporate the
requirements of the department’s protocol, but will also include specific provisions tailored to meet
the needs of the person. These will have regard to the person’s treatment plan, any conditions
imposed by the court, the person’s medical and psychiatric history, their family and social
circumstances, any special needs, risk assessments and available services. Individual service
agreements must include provisions for periodic review, revision as required and dispute resolution.



Non-custodial supervision orders: Policy and procedure manual 17

4. Making a non-custodial supervision order

4.1 What the court considers when making a NCSO

If a court is deciding whether to make a NCSO, it must consider the following matters:*

+ the nature of the person’s mental impairment or other condition or disability

+ the relationship between the impairment, condition or disability and the offending conduct

+ whether the person is, orif released would be, likely to endanger themselves, another person,
or other people generally because of his or her mental impairment

+ the need to protect people from such danger

» whether there are adequate resources available for the treatment and support of the person
in the community. The court must receive a certificate under section 47 stating that necessary
facilities or services are available (see discussion at chapter 4.2, Certificate of available services
for more information)

* areport containing:®®
+ adiagnosis and prognosis of the condition or an outline of the person’s behavioural problems
+ the person’s response to treatment, therapy or counselling (if any)
*+ asuggested treatment or other plan for managing the condition

+ any report of the family members or victims made under section 42 of the CMIA

+ any other matters the court considers relevant.

The court must also apply the principle that restrictions on a person’s freedom and personal
autonomy should be kept to the minimum consistent with the safety of the community.*

4.2 Certificate of available services

4.2.1 Legislation

In accordance with section 47 of the CMIA, a court must request the Secretary to the Department of
Human Services to provide the court with a certificate of available services if the court is considering
making a NCSO for a person. The certificate is sometimes referred to as the ‘section 47 certificate’.

A certificate must state whether or not there are facilities or services available for the custody, care
or treatment of the person and give an outline of those facilities and services. If there are no facilities
or services available, the certificate may contain other options the Secretary considers appropriate
for the court to consider in making the proposed order.

The Secretary must provide a certificate within seven days or within such longer period as the court allows.

The court may require the Secretary to give evidence or to provide the court with a further certificate
to clarify or expand on the matters dealt with in the original certificate.

The Secretary has delegated these functions to the Director, Mental Health, and the Chief Executive
Officer (CEQ), Forensicare.

14 Section 40, CMIA
15 Section 41, CMIA
16 Section 39, CMIA



18 Non-custodial supervision orders: Policy and procedure manual

4.2.2 Request for a certificate of available services from the Supreme
or County Court

When the court, either the Supreme or County Court, is considering making a NCSO for a person
with mental illness, it will send a letter of request seeking a certificate of available services to the
Secretary, or directly to the Director of Mental Health or the CEO of Forensicare as delegates of the
Secretary.

The CEO of Forensicare is responsible for producing all certificates of available services relating to
persons before the court with mental iliness.

The CEO of Forensicare will establish that the person before the court has a mental iliness and is
not someone with an intellectual disability or some other mental impairment. In most cases a client
enquiry in the ODSY will clarify if the person is a client of mental health services. If the person has
an intellectual disability, all details of the request will be referred to Disability Services. Once the
referral has been accepted by Disability Services, no further action is required.

4.2.3 Determining who will supervise the NCSO

In all but exceptional cases, the authorised psychiatrist of Forensicare will be nominated to supervise
mental health NCSOs.

4.2.4 Determining which agency will provide services

In order to complete a certificate of available services, it is necessary to determine which agency
will provide the services. AMHSs have primary responsibility for the management of persons who
meet eligibility criteria who reside in their area. Most people being proposed for a NCSO will already
be receiving mental health services from an AMHS. It is expected that the AMHS will continue to
provide services subject to the NCSO. Where the person is not currently registered with a public
mental health service, the relevant AMHS will be determined by reference to the person’s usual or
most recent place of residence.

The authorised psychiatrist of Forensicare will contact the relevant authorised psychiatrist to discuss
arrangements for the person to receive treatment at the AMHS subject to the order and to discuss a
broad treatment plan. Where necessary, the relevant authorised psychiatrist will negotiate a role for
other service providers, for example general practitioners or psychiatric disability rehabilitation and
support services (PDRSS), as part of the proposed treatment plan. AMHS authorised psychiatrists
must respond quickly to requests for information so the certificate of available services can be
prepared within the statutory deadlines (refer 4.2.1).

The court may have copies of clinical reports, police reports and other material about the person and
the offence that may be used to decide the most appropriate services for the person. Where these
are available, the authorised psychiatrist of Forensicare will request them from the court and provide
copies to the authorised psychiatrist of the relevant AMHS.

Services provided by private practitioners

There will be occasions where a person being considered for a NCSO will be receiving treatment
from a private psychiatrist or general practitioner. This arrangement may continue aftera NCSO
has been made. In these circumstances, the authorised psychiatrist of Forensicare will negotiate

17 The Operational Data Store (ODS) is the statewide component of the Victorian public mental health
client information management system.
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a treatment and management plan with the private practitioner. The certificate of available services
will therefore propose that the private practitioner, as the nominee of the authorised psychiatrist

of Forensicare, provide treatment under a NCSO. The private practitioner must respond quickly to
requests for information so the certificate of available services can be prepared within the statutory
deadlines (refer 4.2.1).

A person being treated by a private practitioner may also be case-managed by an AMHS where
clinically indicated. The authorised psychiatrist of Forensicare will negotiate these aspects of the
treatment and management plan with the authorised psychiatrist of the relevant AMHS and these
details will also be included in the certificate of available services.

Services provided by Forensicare

Having regard to the person’s mental condition, social circumstances and risk profile, the authorised
psychiatrist of Forensicare, in consultation with the authorised psychiatrist of the relevant AMHS,
may decide it is more appropriate for Forensicare to provide treatment and case management.

Disputes

Where there is a dispute regarding responsibility for treatment and case management, the Chief
Psychiatrist may be consulted to facilitate a resolution.

4.2.5 Preparing the certificate of available services

A certificate of available services usually includes generic information relevant to services provided
by all AMHS.®8 There is free text space available in the certificate to describe to the court the
specific treatment proposals designed to meet the needs of the individual person. The authorised
psychiatrist of Forensicare will prepare the certificate in consultation with the authorised psychiatrist
of the treating AMHS (or the private practitioner where relevant). At this point, the proposals will be
general, but might include information such as:

+ the name and address of the community-based mental health service the person will attend
+ the initial frequency of contacts with the case manager and other members of the treating team
+ whethera CTO is current or proposed

+ any special services to be provided or referrals to other specialist services, such as a dual
diagnosis service.

When the certificate is complete, it must be sent to the CEO of Forensicare for final signature
as the delegate of the Secretary to the Department of Human Services.

4.2.6 Sending the certificate of available services to the court

The CEO of Forensicare is responsible for lodging the certificate of available services with
the relevant court.

4.3 Preparing draft conditions for a NCSO

The court sets the terms and conditions of a NCSO; however, it has become the practice
to provide the court with a draft set of conditions for its consideration.

18 See Appendix G.
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The authorised psychiatrist of Forensicare, in consultation with the authorised psychiatrist of the
AMHS (or the private practitioner where relevant), will develop a set of draft conditions to meet the
requirements of the individual person. Typically, the draft conditions will specify:

« the supervisor of the NCSO - the authorised psychiatrist of Forensicare will in all but
exceptional circumstances be nominated as the supervisor for a NCSO that is made on
the basis of mental illness

« the service that will provide treatment and case management - where these are to be provided
by an AMHS, the conditions will typically refer to treatment being carried out by the authorised
psychiatrist of Forensicare or ‘nominee’ (in these circumstances, the authorised psychiatrist of
the relevant AMHS will be the ‘nominee’ providing treatment)®
« adirection to comply with the lawful directions of the supervisor, the nominee and the case manager
« the place of residence and any requirements if the person wishes to change the place of residence
« additional conditions to meet the needs of the individual person, for example, that the person
abstain from illicit drug use and to submit to drug screening as and when required by the nominee
of the supervisor (that is, the authorised psychiatrist of the AMHS) or the person’s case manager

* arequirement that the person does not leave the State of Victoria without the permission of the
supervisor of the NCSO.

The draft conditions are forwarded with the certificate of available services when it is sent to the court.

4.4 Report to court where a person is declared liable to supervision

In addition to the certificate of available services, a clinical report on the mental condition of a
person declared liable to supervision under the CMIA must be provided to the court within 30 days
of the declaration.?®

The authorised psychiatrist of Forensicare is responsible for preparing the clinical report within the
required timelines.# The clinical report must contain:

« adiagnosis and prognosis of the condition or an outline of the person’s behavioural problems

* the person’s response to treatment, therapy or counselling (if any)

* asuggested treatment or other plan for managing the condition.

In preparing the clinical report, the authorised psychiatrist of Forensicare is required to develop

‘a suggested treatment or other plan for managing the condition’. The authorised psychiatrist of
Forensicare and the authorised psychiatrist of the treating AMHS (or the private practitioner where

relevant) will develop this plan jointly. The authorised psychiatrist of Forensicare will usually require
a clinician from Forensicare to personally examine the person.

19 Any reference in this chapter to a function or obligation of the authorised psychiatrist of the AMHS also
applies to a private practitioner where it is proposed the private practitioner will have primary responsibility
for providing treatment or care to a person on a NCSO.

20 Section 41(1), CMIA
21 See Appendix F.



Non-custodial supervision orders: Policy and procedure manual 21

The proposals in the plan should be more detailed than those submitted to the court in the certificate
of available services. The period of 30 days specified by the CMIA is intended to allow the authorised
psychiatrists sufficient time to negotiate service delivery with community-based mental health
services and other specialist service providers, to develop clinical and management strategies to
meet the needs of the person and to discuss the proposals with the person and where appropriate
any primary carer or family members.?

In practice, the clinical report is usually required well before the 30 days limit and is often prepared
at the same time as the certificate of available services. The report often provides the rationale for
recommendations in the certificate of available services and assists the court in making its decision.
Preparation of the report also allows the authorised psychiatrist of Forensicare (as the proposed
supervisor) to evaluate particular risks and outline these to the court. If the treating AMHS requires
further time to prepare its contribution to the clinical report, this should be discussed with the
authorised psychiatrist of Forensicare.

The authorised psychiatrist of Forensicare will lodge the clinical report with the court.

22 Giving information to the primary carer and family members is regulated by section 120A of the MHA.

23 In accordance with section 41(2) of the CMIA, the court may be requested to allow a longer period in
which to prepare the clinical report. In practice, the courts have been reluctant to grant additional time.
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5. Implementing the non-custodial supervision order

The court will make the NCSO and attach conditions. A copy of the order will be sent to the
authorised psychiatrist of Forensicare as the supervisor of the order. The authorised psychiatrist of
Forensicare will forward a copy of the NCSO to the authorised psychiatrist of the treating AMHS and
the Chief Psychiatrist.?

The authorised psychiatrist of the AMHS should provide a copy of the order to the person. At the
same time, the authorised psychiatrist should discuss the NCSO and the treatment plan with them.
The discussion should include information about the roles and responsibilities of the supervisor and
the treating service and the rights and responsibilities of the person, including the consequences of
non-compliance with the order. The person must be given a copy of the information booklet, Non-
custodial supervision orders — About your rights. This booklet can be viewed or downloaded from the
mental health website at: www.health.vic.gov.au/mentalhealth /patientrights.

5.1 Record keeping

A copy of the order and other relevant documents must be placed in the person’s clinical record and
the person registered on the CMI of the treating AMHS service.? Particular attention should be given
to correctly registering the person and their legal status in the CMI. Where a private practitioner will
provide the treatment, Forensicare will register the person on its CMI (see also chapter 12, Record
management and CMIZ0ODS).

5.2 Treatment and case management

The authorised psychiatrist of the AMHS will have prepared an initial treatment and management
plan as part of the clinical report required under section 41 of the CMIA. See the discussion in
chapter 4.4, Report to court where a person is declared liable to supervision.

The authorised psychiatrist of the AMHS is expected to further develop the initial plan into a
comprehensive treatment and management plan in consultation with the authorised psychiatrist

of Forensicare. The plan should be reviewed on a regular basis and revised as required. The plan
should include specific guidance concerning action to be taken in the event of deterioration in the
person’s mental state or a breach of the conditions of the NCSO. In particular, it should provide clear
and accountable clinical pathways for after-hours emergency assessment, inpatient admission and
apprehension in an emergency. These issues are discussed in more detail in chapter 5.4, Inpatient
admission and chapter 7, Emergency power of apprehension for people on NCSOs.

The treating team at the AMHS is to provide treatment and case management in accordance with
the treatment and management plan, the person’s individual service agreement (refer 3.6.2) and the
protocol for the supervision and treatment of people subject to NCSOs.%

24 Any reference in this chapter to a function or obligation of the authorised psychiatrist of the treating
AMHS concerning a person on a NCSO will also apply to a private practitioner where the private practitioner
has primary responsibility for providing treatment and care to a person on a NCSO.

25 The Client Management Interface (CMI) is the local client information management system used by
public mental health services.

26 Department of Human Services, Protocol for the supervision and treatment of people subject to
non-custodial supervision orders between Forensicare and area mental health services, March 2007.
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The authorised psychiatrist of Forensicare may, in consultation with the authorised psychiatrist of
the AMHS, vary the nominee (for the purposes of providing treatment under the NCSO) or take over
treatment and case management.

Where there is a dispute regarding responsibility for treatment and case management, the Chief
Psychiatrist may be consulted and involved in facilitating a resolution. Either the authorised
psychiatrist of Forensicare, the authorised psychiatrist of the AMHS or the private practitioner
(where relevant) may refer the matter to the Chief Psychiatrist.

5.2.1 Roles and responsibilities

Authorised psychiatrist of the AMHS
The role of the authorised psychiatrist at the AMHS will involve:

+ preparing the treatment and management plan, including regular review and revision as required,
in consultation with the treating medical practitioner, the case manager, the authorised
psychiatrist of Forensicare (as required), the person, and the person’s family and carers where
appropriate and subject to confidentiality requirements

+ active involvement in the treatment of the person
+ managing compliance with the conditions of the NCSO

+ having knowledge of the type of activities in which the person is involved, their residential
address and their living and other social circumstances

+ identifying, monitoring and managing risks posed by the person

+ providing necessary information to the person about the NCSO and the person’s obligations
under the order

+ conducting regular reviews
* ensuring regular reviews are conducted by the treating medical practitioner

+ providing quarterly clinical reports to the authorised psychiatrist of Forensicare on the progress
of the person (refer 5.3)#

+ preparing clinical reports as necessary for court hearings and attending hearings as required
(refer5.7)

+ ensuring maintenance of up-to-date information in the person’s clinical record and the CMI,
including the person’s residential address

+ reporting all incidents and issues of significance or concern to the authorised psychiatrist of
Forensicare, including any inpatient admissions. Consultation with the authorised psychiatrist
of Forensicare in the event of a breach of the order.

27 A pro-forma quarterly clinical report is contained in Appendix D.
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Case manager at the AMHS

Case managers provide specialist input to address the person’s treatment needs, and to ensure
that flexible and mobile services are provided. The case manager should:

be involved in the development and regular review of a treatment and management plan for

the person, in consultation with the person and their relevant family and carers, subject to
confidentiality provisions (section 120A), and the supervising medical practitioner and authorised
psychiatrist

be available to the person on the NCSO to discuss their treatment, their treatment plan and
other relevant issues

provide assertive case management, including regular contact with the person either at the
AMHS orin the person’s home

regularly monitor the needs and health of the person on the NCSO, and facilitate any necessary
adjustments to their treatment (medical, psychological and social) in consultation with the treating
medical practitioner and authorised psychiatrist

regularly monitor compliance with the conditions of the NCSO and any risks posed by the person
and report any issues of concern to the authorised psychiatrist

contribute to preparing quarterly clinical reports to the authorised psychiatrist of Forensicare on
the progress of the person (refer 5.3)

provide liaison with, and education to, the person’s primary carers
coordinate regular reviews by the treating medical practitioner and authorised psychiatrist

contribute to preparing clinical reports as necessary for court hearings and attend hearings as
required (refer 5.7).

Authorised psychiatrist of Forensicare

The authorised psychiatrist of Forensicare will take an active supervision role in monitoring the
treatment and management of all people subject to NCSOs. The role of the authorised psychiatrist
of Forensicare will involve:

consulting with the authorised psychiatrist at the AMHS about preparing and regularly reviewing
the treatment and management plan, as required

reviewing the quarterly clinical reports submitted by the AMHS
preparing an annual report based on the quarterly clinical reports submitted by the AMHS?

consulting with the authorised psychiatrist at the AMHS in the event of a relapse in the person’s
mental state or a breach of the order

arranging an annual examination of the person by a clinician from Forensicare, as required.

Note that the Assistant Clinical Director (Community Operations) of Forensicare has been delegated
all the day-to-day operational supervision functions of the authorised psychiatrist of Forensicare
(refer 3.6.1).

28 See Appendix E.
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Liaison worker

The authorised psychiatrist of Forensicare will appoint a clinician from the Community Operations
Division of Forensicare as a liaison worker to assist with the supervision role and to provide primary
and secondary consultation to the AMHS as appropriate. The role of the liaison worker will involve:

+ clinical consultation with the treating team at the AMHS as required
+ periodic direct contact with the person, as indicated, either at the AMHS or in the person’s home.

Private practitioner

As discussed earlier, a private psychiatrist or general practitioner (as the nominee of the authorised
psychiatrist of Forensicare) may provide treatment to a person subject to a NCSO. In these
circumstances, the private practitioner will have a similar role and responsibilities as the authorised
psychiatrist of the AMHS (see above).

A person subject to a NCSO being treated by a private practitioner might also be case managed
by an AMHS. The authorised psychiatrist of Forensicare will negotiate the respective roles and
responsibilities of the private practitioner, the authorised psychiatrist of the AMHS and the case
manager according to the circumstances. These should be specified in the person’s individual
service agreement (refer 3.6.2).

5.3 Quarterly clinical reports

The authorised psychiatrist of the AMHS (or the private practitioner where relevant) must submit a
quarterly clinical report to the authorised psychiatrist of Forensicare. The authorised psychiatrist of
Forensicare may vary the frequency of the report depending on the circumstances and the actual
frequency will be specified in the person’s individual service agreement (refer 3.6.2).

The reports should be sufficiently detailed and comprehensive to enable the authorised psychiatrist
of Forensicare to adequately monitor the treatment and progress of the person on the NCS0.% The
authorised psychiatrist of the AMHS should implement a tracking system for ensuring the reports are
produced on time, similar to existing systems for tracking community treatment orders.

Where a private practitioner and an AMHS have shared management of a person on a NCSO, for
example where an AMHS case manager has been appointed, both the private practitioner and

the authorised psychiatrist of the AMHS may be required to provide quarterly clinical reports. The
authorised psychiatrist of Forensicare will negotiate these aspects of the management plan with
the parties. Where multiple reports are required, these may be prepared jointly or separately, but
they should be coordinated so that the authorised psychiatrist of Forensicare has a comprehensive
summary of the person’s progress.

29 See example report in Appendix D.
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5.4 Inpatient admission

A person subject to a NCSO may be admitted to an approved mental health service to receive
treatment on a voluntary basis or as an involuntary patient under the MHA.

If the person requires admission as an involuntary inpatient, the powers for apprehension, transport,
making an involuntary treatment order and detention are set out in sections 8 through to 12AD of
the MHA. Admitting a person subject to a NCSO as an involuntary patient under the MHA does not
affect the status of the person’s NCSO (refer to chapter 2.5.2 for a discussion about the relationship
between the MHA and the CMIA).*°

Admission will, in all but exceptional cases, be to the inpatient unit of the AMHS. Admission to the
Thomas Embling Hospital of Forensicare will only be considered where a person cannot be managed
safely or appropriately through the inpatient unit of the AMHS.

5.41 Review of the NCSO

While an admission (whether voluntary or involuntary) does not have an impact on the legal status

of the NCSO, it does raise questions about the person’s suitability for a NCSO. The authorised
psychiatrist of Forensicare should be consulted about any proposed admission (if time permits) or
be notified about any admission as soon as practicable after the event. Having regard to the person’s
mental state and risk profile, the authorised psychiatrist of Forensicare may decide to arrange an
application to the court to review the order.

5.4.2 Discharge following admission

Following the discharge of a person on a NCSO from inpatient status, the authorised psychiatrist
of the AMHS must provide a discharge summary to the authorised psychiatrist of Forensicare.

5.5 Community treatment order

A person on a NCSO may be made subject to a community treatment order (CTO) if the relevant
criteria in sections 8 and 14 of the MHA apply to the person. In these circumstances, the NCSO
and the CTO will operate concurrently (refer to chapter 2.5.2 for a discussion about the relationship
between the MHA and the CMIA).

As with involuntary admission, the authorised psychiatrist of Forensicare should be notified that
a person has been placed on a CTO. Any change in this status should be reported in the quarterly
clinical reports to Forensicare.

30 Section 30 of the CMIA provides an alternative power to apprehend, detain and treat a person subject
to a NCSO in an emergency. The decision whether to use section 30 of the CMIA or make an involuntary
treatment order under the MHA should be made based on the individual circumstances of the case. Where
time permits, the authorised psychiatrist of Forensicare should be consulted and the decision made jointly
with the authorised psychiatrist of the AMHS. Section 30 of the CMIA is explained in detail in chapter 7,
Emergency power of apprehension for people on NCSOs.
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5.6 Annual report

5.6.1 Legislation

An annual report must be prepared about each person subject to a NCSO and filed with the relevant
court.® The report must contain:

+ a statement of any treatment, therapy or counselling that the person has undergone, or any
services that the person has received, since the making of the order or the last annual report

+ any changes to the prognosis of the person’s condition or the person’s behavioural problems
and the plan for managing the condition or problems.

The annual report is due on the anniversary of the making of the supervision order (the date of the
court order) in each year.

The CMIA requires that the ‘appropriate person’ prepare and file an annual report with the court
that made the order. The ‘appropriate person’ is the Secretary to the Department of Human Services,
although this function has been delegated to the Director, Mental Health and the CEO of Forensicare.

5.6.2 Preparing the annual report

In practice, the authorised psychiatrist of Forensicare will prepare the annual report® based on
the regular quarterly clinical reports submitted by the authorised psychiatrist of the relevant AMHS
or the private practitioner. The authorised psychiatrist of the AMHS (or the private practitioner) is
responsible for preparing and submitting quarterly reports within agreed timelines.

The authorised psychiatrist of Forensicare may require a clinician from Forensicare to personally
examine the person for the purposes of preparing the annual report.

The CEO of Forensicare is responsible for lodging the annual report with the relevant court within
required timelines as the delegate of the Secretary. A copy of the report must also be sent to the
Chief Psychiatrist.

5.7 Reports to court

Clinical reports are required whenever a person returns to court for a hearing (review, variation
or revocation) concerning their NCSO.

The authorised psychiatrist of the AMHS is responsible for preparing a report on the treatment and
progress of the person for each court hearing within timelines determined by the courts. He or she
will also be required to be available to give evidence at any hearing. The case manager from the
AMHS will also be required to provide a report and be available to give evidence. The authorised
psychiatrist of Forensicare may be consulted in the development of any reports and will be available
to provide advice and assistance with these responsibilities. The authorised psychiatrist

of Forensicare may also prepare a report for the court.

The Legal Services Branch of the Department of Human Services is generally responsible for
coordinating report preparation by AMHS and lodging the reports with the court.

31 Section 41(3), CMIA
32 See Appendix E.



28 Non-custodial supervision orders: Policy and procedure manual

6. Non-compliance with a non-custodial supervision order

If a person who is subject to a NCSO fails to comply with it, an application for a variation of the
order can be made to the court under section 29 of the CMIA.* Circumstances where there is
non-compliance with an order could include missing appointments with the treating team, refusal
to participate in programs or use of illicit drugs where this is a breach of the conditions of the
NCSO. An application for variation can be made without having to establish that the person or the
community are at risk of serious endangerment. All that is required to be proved is that there is a
breach of the conditions of the order.

Where the person also poses a serious risk to themselves or others, it would not be appropriate

to await the outcome of a court hearing before taking action. In these circumstances, it would be
appropriate to apprehend the person as a matter of urgency. Emergency apprehension is discussed
in chapter 7, Emergency power of apprehension for people on NCSOs.

Note that failure to comply with the NCSO may indicate deterioration in the person’s mental health
and it may be necessary to admit the person as an inpatient to the approved mental health service
either on a voluntary basis or as an involuntary patient (refer 5.4 and 6.3).

6.1 Legislation

In accordance with section 29 of the CMIA, a person having the supervision of a person under a
NCSO (‘the supervisor’) or the Secretary to the Department of Human Services may apply to the
court that made the order for a variation of the order if it appears to the supervisor or the Secretary
that the person subject to the order has failed to comply with it.

6.2 Making an application

Either the supervisor or the Secretary to the Department of Human Services may make the
application to the court. As discussed earlier, the supervisor will in most cases be the authorised
psychiatrist of Forensicare. Where the treating team of the AMHS is concerned that a person is
breaching the terms of their NCSO, or may pose a serious danger to themselves or others, the
authorised psychiatrist of Forensicare must be contacted immediately. The authorised psychiatrist
of Forensicare and the authorised psychiatrist of the AMHS will jointly determine how the issue will
be dealt with.

If an application under section 29 of the CMIA is to be made, the authorised psychiatrist of
Forensicare will liaise with appropriate staff of the AMHS and the Legal Services and Mental Health
branches of the Department of Human Services to make an application to the relevant court.

6.2.1 Court procedures

There are a number of court procedures that will occur before the hearing of an application to vary
a NCSO under section 29.

The application for variation is made to the court that made the original NCSO. The Legal Services
Branch of the Department of Human Services or the corporate legal counsel of Forensicare will make
the formal application to the court.

33 Any reference in this chapter to a function or obligation of the authorised psychiatrist of the treating
AMHS concerning a person on a NCSO, also applies to a private practitioner where the private practitioner
has primary responsibility for providing treatment and care to a person on a NCSO.
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Once the court has received an application for variation, a ‘directions hearing’ (Supreme Court)
or a ‘mention’ (County Court) will be arranged to set a date for the hearing of the application, and
a date by which reports or affidavits from the supervisor of the order and members of the treating
team must be filed with the court.

It should be noted that there might be a period of time between the filing of the application and
the actual hearing date of the application. If the matter is urgent, this should be discussed with the
authorised psychiatrist of Forensicare.

The applicant must give notice of an application for variation of the order to the person on the
NCSO at least 14 days (or such lesser period as the court directs) before the hearing. The person

is required to attend the court on the day of the hearing and has the right to be legally represented.
Wherever possible, the person’s case manager or another member of the treating team should assist
the person to obtain legal representation. Options include Victorian Legal Aid, the Mental Health
Legal Centre or private legal practitioners.®

If the person subject to the NCSO does not attend the court on the day of the hearing, a warrant
for the person’s arrest may be issued. However, the court may order that the person not appear in
person if the court is satisfied that attendance would be detrimental to the person’s health.

The applicant must also send a notice of hearing at least 14 days (or such lesser period as the court
directs) before the hearing to the:

+ Director of Public Prosecutions

+ Attorney-General

+ Secretary to the Department of Human Services

« person having custody, care, control or supervision of the person.®®

There is no requirement to give a notice of hearing to family members or victims.*

6.2.2 Evidence to the court

The court will hear evidence from the supervisor about the reasons for believing that the person has
failed to comply with the conditions of their NCSO.% The authorised psychiatrist of the AMHS will be
required to prepare a clinical report about the person that addresses the person’s non-compliance
with the conditions of their NCSO. The authorised psychiatrist will also be required to be available
to give evidence at any hearing. The case manager from the AMHS will also be required to provide a
report and be available to give evidence. The authorised psychiatrist of Forensicare will be available
to provide advice and assistance with these responsibilities. Other clinicians involved in providing
treatment and care to the person may also be required to give evidence.

The court may also hear evidence from the person on the NCSO.

The applicant (either the supervisor of the order or the Secretary to the Department of Human
Services) is entitled to appear before the Court.* Legal counsel for the applicant will generally lead
evidence from the members of the treating team giving evidence.

The person on the NCSO is usually represented by legal counsel.

34 See Appendix C for contact details.
35 Section 388, CMIA

36 Section 38C, CMIA

37 Section 29(4), CMIA

38 Section 29(1), CMIA
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The Attorney-General and the Director of Public Prosecutions (DPP) are entitled to appear before the
court.® In practice the Attorney-General will usually be represented by legal counsel and takes a role
in cross-examining witnesses. The DPP rarely takes an active role. The supervisor of the NCSO is also
entitled to appear before the court (if they are not the applicant).*°

The court may allow any other person having a substantial interest in the matter to appear in person
and to be legally represented.” For example, this may include other welfare or service agencies
(such as child protection) or family members/carers to provide relevant information.

The court is not bound by rules or practice as to evidence but may inform itself in relation to any
matter in such manner as it sees fit. Evidence may be given orally or in writing or a combination
of both.*?

A guiding principle that a court must consider in making, varying or revoking a NCSO is that
‘restrictions on a person’s freedom and personal autonomy should be kept to the minimum
consistent with the safety of the community’.*® The court must have regard to the matters specified
in section 40 of the CMIA in making its decision.

If the court finds a person subject to a NCSO has not complied with the order, it may:
+ confirm the order

« vary the conditions of the order

+ vary the orderto a CSO.#

If the court varies the order to a CSO, the person will be taken to and detained in an approved
mental health service. The Thomas Embling Hospital of Forensicare is currently the only approved
mental health service providing custodial services for people subject to CSOs made on the grounds
of mental illness.

6.3 Alternative to section 29

It is important to note that a NCSO does not prevent a person being admitted to an approved mental
health service on a voluntary basis or as an involuntary patient under the MHA (refer 5.4). Admission
will, other than in exceptional circumstances, occur through the inpatient unit of the AMHS.
Admission to Thomas Embling Hospital of Forensicare will only be considered where a person cannot
be managed safely or appropriately through the AMHS inpatient unit. Where a person on a NCSO is
admitted to an approved mental health service, the authorised psychiatrist of Forensicare must be
notified as soon as possible regarding the admission.

The circumstances surrounding an admission may be sufficient to warrant an application under
section 29 of the CMIA due to non-compliance with the order. The authorised psychiatrist of the
AMHS should consult with the authorised psychiatrist of Forensicare.

39 Section 37(1)(a), CMIA
40 Section 37(1A), CMIA
41 Section 37(1)(b), CMIA
42 Section 38, CMIA

43 Section 39, CMIA

44 Section 29(4), CMIA
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7. Emergency power of apprehension for people on NCSOs

The previous chapter dealt with the situation where a person subject to a NCSO has failed to comply
with their order. However, there will be circumstances where the person also poses a serious risk to

themselves or others and it would not be appropriate to await the outcome of a court hearing before
taking action.®

71 Legislation

Section 30 of the CMIA provides an emergency power for the apprehension of a person subject
to a NCSO where an ‘appropriate person’ reasonably believes:

+ the person subject to the order has failed to comply with it; and

« the safety of the person subject to the order or members of the public
will be seriously endangered if the person is not apprehended.

The person must be failing to comply with the order and be a serious danger to themselves or
the public. Depending on the terms of the order, a person may present a danger to themselves
or others but still be unable to be apprehended using this power, as they may not have breached
the conditions of their NCSO. If the person meets the criteria for admission as an involuntary
patient under the MHA, an alternative strategy may be to admit the person in this way rather than
use section 30 of the CMIA. This option is discussed in chapter 7.5, Alternative to emergency
apprehension.

The people who are an ‘appropriate person’ and able to apprehend people under section 30(6) are:

* aperson having supervision of the person under the order (‘the supervisor’)

+ a member of the police force

+ an ambulance officer

+ aperson who is a member of a class prescribed for the purposes of this section - being a
registered medical practitioner; registered Division 1 or 3 nurse; registered psychologist; social
worker; or occupational therapist — who are employed by a public sector mental health service

that is an approved mental health service or a community mental health service, to provide care
and treatment to persons with a mental disorder.*®

A person on a NCSO who is apprehended under section 30 must be taken to an approved mental
health service. For the purpose of apprehending the person and taking them to an approved mental
health service, an ‘appropriate person’ may, with such assistance as is required and such force as
may be reasonably necessary:

+ enterany premises in which they have reasonable grounds for believing that the person to be
apprehended may be found

+ use such restraint as may be reasonably necessary to enable the person to be apprehended
and taken safely.

45 Any reference in this chapter to a function or obligation of the authorised psychiatrist of the treating
AMHS concerning a person on a NCSO, also applies to a private practitioner where the private practitioner
has primary responsibility for providing treatment and care to a person on a NCSO.

46 Refer to Reg. 3 Crimes (Mental Impairment and Unfitness to be Tried) Regulations 2009
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7.2 Clinical decisions concerning apprehension

Where the authorised psychiatrist of an AMHS is concerned that a person is breaching the terms
of their NCSO and may pose a serious danger to themselves or others, the authorised psychiatrist
of Forensicare and the Chief Psychiatrist must be notified immediately.

The authorised psychiatrist of Forensicare and the authorised psychiatrist of the AMHS will together
determine whether a person has complied with their order and make an assessment of the danger
posed by the person’s presence in the community. If it is decided that apprehension and admission
is necessary, the authorised psychiatrist of Forensicare and the authorised psychiatrist of the AMHS
will decide how and when the person is to be apprehended under section 30 of the CMIA.

To be consistent with the Charter, the apprehension and transport of a person subject to a NCSO
under section 30 should be undertaken by the least restrictive means possible in the circumstances
and in a manner that ensures the safety of the person and others and minimises interference with
the person’s privacy, dignity and self respect.

Members of the treating team and other clinical staff, included in the definition of ‘appropriate
person’, may apprehend a person subject to a NCSO under section 30. Clinical staff not included
in the definition of ‘appropriate person’ may also accompany and assist an appropriate person in
apprehending the person. If the person is likely to cause a risk to staff or others, assistance must
be sought from the police.

In order for a member of the police force to comply with section 30, the member must form a
reasonable belief that the person has not complied with the supervision order and is a serious
danger to themselves or the public. Members of the treating team will need to provide the police
with sufficient information about the person and their circumstances to enable the police to come to
a view about whether the person should be apprehended. It will usually be appropriate for a member
of the treating team to accompany the police when the apprehension is made. The same principles
will apply where the ambulance service is to apprehend the person.

Where there is a dispute regarding appropriate action, the Chief Psychiatrist may be consulted
and involved in resolving the dispute. The authorised psychiatrist of Forensicare or the authorised
psychiatrist of the AMHS may refer the matter to the Chief Psychiatrist.

7.3 Admission

Under section 30(2) of the CMIA, the apprehended person is to be taken to and detained in an
‘approved mental health service’. In making the decision to apprehend a person subject to a NCSO,
consideration must be given to which approved mental health service will be most appropriate

to meet the needs of the person. The authorised psychiatrist of Forensicare and the authorised
psychiatrist of the AMHS will liaise to make this decision. Admission may be to the inpatient unit of
the AMHS or to the Thomas Embling Hospital of Forensicare. In some circumstances a person may
be admitted to the local service pending a bed becoming available at the Thomas Embling Hospital.
Admission to the Thomas Embling Hospital will only be considered where a person cannot be
managed safely or appropriately through the AMHS inpatient unit.
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7.3.1 Treatment

A person admitted to an approved mental health service in this way is deemed to be a ‘forensic
patient’ and is to be detained and treated for their condition.* If a forensic patient refuses or is
not capable of consenting to treatment for their mental disorder, consent in writing may be given
by the authorised psychiatrist of the approved mental health service.*®

A forensic patient detained in an approved mental health service is subject to such security
conditions as the authorised psychiatrist considers necessary.*

7.3.2 Transfer between approved mental health services

A person who has been apprehended under section 30 may be transferred from one approved
mental health service to another. This may be necessary where the person has been admitted to
the local AMHS pending a bed becoming available at the Thomas Embling Hospital. Alternatively,
a person may be transferred from the Thomas Embling Hospital to the inpatient unit of the AMHS
when the person’s mental state has settled or to facilitate discharge planning.

The Chief Psychiatrist has the power to direct the transfer of a forensic patient from one approved
mental health service to another. The Chief Psychiatrist must be satisfied that the transfer will be
of benefit to the patient or is necessary for the patient’s treatment. Where a forensic patient is
transferred to another approved mental health service, any documents relevant to the detention
and future treatment of the patient must be forwarded at the same time.°

A forensic patient may appeal against a transfer to the Forensic Leave Panel.® In determining the
appeal, the panel has the power to:

+ confirm the transfer
« direct the person remain at the approved mental health service

« direct the person be returned to the approved mental health service if the transfer has already
been made.

7.4 Application to the court

A person who is apprehended under section 30 must be released from detention within 48 hours
unless an application is made to the court during this time period for a variation of the person’s
NCSO. An application for variation is made under section 29 of the Act. The requirements of section
29 are described in detail in chapter 6, Non-compliance with a non-custodial supervision order.

Corporate legal counsel for Forensicare will liaise with the authorised psychiatrist of the AMHS,
the Legal Services Branch of the Department of Human Services and the Chief Psychiatrist to make
an application to the appropriate court.

47 Section 30(2), CMIA
48 Section 17A, MHA
49 Section 17B, MHA
50 Section 53AB, MHA
51 Section 53AB, MHA
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The court must hear an application as soon as possible. However, in practice, it may take some time
between the initial making of the application and the actual hearing of the application by the court.
In the interim the person will continue to be detained and treated under section 30(2).

If the person’s mental state settles before the court hears the application, it may be possible to
withdraw the application to the court and release the person back into the community on their
NCSO without the need for a hearing. The authorised psychiatrists of Forensicare and the AMHS, the
Chief Psychiatrist and the Legal Services Branch of the department will jointly make this decision.

7.5 Alternative to emergency apprehension

If the requirements of section 30 are not met, for example where a person is unwell but still
complying with the conditions of their order, it may be appropriate to consider admitting the person
on a voluntary basis or as an involuntary patient under the MHA. This decision should be made in
consultation with the authorised psychiatrist of Forensicare. Further details about admission are
addressed in chapter 5.4, Inpatient admission.
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8. Person breaching NCSO by leaving Victoria

Most NCSOs are sufficiently flexible to allow the person to travel interstate with the permission

of the supervisor of the order or the delegate of the supervisor. A person subject to a NCSO might
legitimately travel interstate for a holiday, a special event such as a wedding or to maintain contact
with family and friends. It is expected such travel would be for short periods and that arrangements
are made for the person to receive appropriate treatment and support at their destination.

If a person travels interstate without permission, the person has failed to comply with their order
and is liable to arrest in accordance with section 30A of the CMIA. The authorised psychiatrist of
the AMHS must notify the authorised psychiatrist of Forensicare and the Chief Psychiatrist about
any unauthorised interstate travel without delay.%

In the first instance, the authorised psychiatrist of Forensicare and the authorised psychiatrist of
the AMHS should liaise to assess the likely risk posed by the person and whether reasonable efforts
should be made to encourage the person to return to Victoria voluntarily.

If these efforts are unsuccessful orif the authorised psychiatrist of Forensicare and the authorised
psychiatrist of the AMHS consider that the person poses a serious risk or believe the travel was a
deliberate attempt to avoid the operation of the NCSO, an application under section 30A should
be made.

8.1 Legislation

In accordance with section 30A of the CMIA, if it appears that a person subject a NCSO has failed to
comply with the order and is no longer in Victoria, the supervisor of the NCSO or the Secretary to the
Department of Human Services may apply to the Supreme Court, County Court or Magistrates’ Court
for a warrant to arrest the person.

8.2 An application for a warrant to arrest

The authorised psychiatrist of Forensicare or the authorised psychiatrist of the AMHS must contact
the Chief Psychiatrist with full details about the person and the known circumstances concerning
the person leaving Victoria. The Chief Psychiatrist will coordinate all activities to have the person
returned to Victoria.

The Legal Services Branch of the Department of Human Services will make an application under
section 30A of the Act on behalf of the Secretary to the department. The court must be satisfied by
evidence on oath that the person has failed to comply with their order and is no longer in Victoria.
The authorised psychiatrist of the AMHS, the case manager from the AMHS and other clinical

staff from the AMHS or Forensicare may be required to sign affidavits or give evidence at the

court hearing to decide whether a warrant to arrest the person should be issued. All evidence will
be directed to satisfying the court that the person has failed to comply with their order and is no
longer in Victoria. The authorised psychiatrist of Forensicare will be available to provide advice and
assistance to the AMHS clinicians.

If the court is satisfied about these matters, it will issue a warrant to arrest the person. The warrant
is given to Victoria Police to arrange for the warrant to be executed in the relevant State or Territory.

52 Any reference in this chapter to a function or obligation of the authorised psychiatrist of the treating AMHS
concerning a person on a NCSO, also applies to a private practitioner where the private practitioner has
primary responsibility for providing treatment and care to a person on a NCSO.
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8.3 Apprehension

When the person is returned to Victoria, they must be taken to an appropriate ‘approved mental
health service’ and admitted and detained as a ‘forensic patient’. The Chief Psychiatrist, in
consultation with the authorised psychiatrists of Forensicare and the AMHS, will decide which is the
most appropriate approved mental health service able to meet the needs of the person. This may
be the inpatient unit of the local AMHS or it may be the Thomas Embling Hospital of Forensicare.

In some circumstances a person may be admitted to the local service pending a bed becoming
available at the Thomas Embling Hospital.

8.4 Treatment

A person admitted to an approved mental health service in this way is deemed to be a ‘forensic
patient’ and is to be detained and treated for their condition.® If a forensic patient refuses or is not
capable of consenting to treatment for their mental disorder, consent in writing may be given by the
authorised psychiatrist of that service.>

A forensic patient detained in an approved mental health service is subject to such security
conditions as the authorised psychiatrist considers necessary.%®

8.5 Transfer between approved mental health services

A person who has been apprehended under section 30A may be transferred from one approved
mental health service to another. This may be necessary when the person has been admitted to
the local AMHS pending a bed becoming available at the Thomas Embling Hospital. Alternatively,
a person may be transferred from the Thomas Embling Hospital to the inpatient unit of the AMHS
where the person’s mental state has settled or to facilitate discharge planning.

The Chief Psychiatrist has the power to direct the transfer of a forensic patient from one approved
mental health service to another. The Chief Psychiatrist must be satisfied that the transfer will be
of benefit to the patient or is necessary for the patient’s treatment. Where a forensic patient is
transferred to another approved mental health service, any documents relevant to the detention
and future treatment of the patient must be forwarded at the same time.

A forensic patient may appeal against a transfer to the Forensic Leave Panel.>” In determining the
appeal, the panel has the power to:

« confirm the transfer

« direct the person remain at the approved mental health service

« direct the person be returned to the approved mental health service if the transfer
has already been made.

53 Section 30A(3), CMIA
54 Section 17A, MHA

55 Section 17B, MHA

56 Section 53AB, MHA
57 Section 53AB(3), MHA
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8.6 Application to the court

A person who is apprehended under section 30A must be released from detention within 48 hours
unless an application is made to the court during this time period for a variation of the person’s
NCSO. An application for variation is made under section 29 of the Act. The requirements of section
29 are described in detail in chapter 6, Non-compliance with a non-custodial supervision order.

Corporate legal counsel for Forensicare will liaise with the authorised psychiatrist of the AMHS, the
Chief Psychiatrist, and the Legal Services and Mental Health branches of the Department of Human
Services to make an application to the appropriate court.

The court must hear an application as soon as possible.
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9. Application for variation or revocation of non-custodial
supervision orders

9.1 Legislation

In accordance with section 31 of the CMIA, an application can be made to the court for the variation
or revocation of a NCS0.% An application may be made by:

* the person subject to the NCSO

* a person having the custody, care, control or supervision of the person
 the DPP

* the Attorney-General.

This power is separate from the power to bring an application to vary a NCSO for non-compliance
with the NCSO under section 29 of the Act or emergency apprehension under section 30.

Depending on the nature of the application, the court has the power to:

+ confirm the order

« vary the conditions of the order
* vary the orderto a CSO

* revoke the order.%®

9.2 Variation of a NCSO

There will be many different reasons for any of the people listed above to make an application
to have a NCSO varied.

The person subject to the NCSO may wish to change an accommodation condition or have
restrictive conditions relaxed. The supervisor of a NCSO may make an application to vary the order
to take account of changed circumstances or where additional conditions need to be added to the
order to enable appropriate treatment or management of the person. The supervisor may also wish to
bring a matter to the court’s attention, for example, a brief infringement of the NCSO or an allegation
of the commission of another offence. Bringing these matters to the court’s attention will give the
court the opportunity to assess the risk posed by the person and to reconsider the NCSO. If it is
considered that it is no longer appropriate for a person to be subject to a NCSO, then an application
can be made to vary the order to a CSO.

The authorised psychiatrist of the AMHS and each member of the treating team has a responsibility
to inform the authorised psychiatrist of Forensicare, as the supervisor of the order, of any issues of
concern relating to the treatment and management of a person on a NCSO.

The authorised psychiatrist of Forensicare will consult with the authorised psychiatrist of the AMHS
in determining how to respond to individual issues and whether an application under section 31 is
appropriate. If an admission to an approved mental health service is considered necessary, this will
generally occur through the local AMHS. See chapter 5.4, Inpatient admission.

58 Any reference in this chapter to a function or obligation of the authorised psychiatrist of the treating
AMHS concerning a person on a NCSO, also applies to a private practitioner where the private practitioner
has primary responsibility for providing treatment and care to a person on a NCSO.

59 Section 33, CMIA
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9.3 Revocation of a NCSO

As discussed earlier in the chapter 2.4, Legal framework for treatment and rehabilitation, the CMIA
provides a series of graduated steps before a supervision order is finally revoked. The final step in the
process is an application for revocation of a NCSO. Revocation means the person is released from
their supervision order and is free of any obligations or restrictions under the CMIA.

Although a person subject to a NCSO may make an application for revocation at any time, it is
expected this step is taken in consultation with the authorised psychiatrists of Forensicare and the
AMHS, the case manager, other members of the treating team, and relevant family members and
carers. Each time the person’s treatment and rehabilitation plan is revised, consideration should be
given to the continuing need for the NCSO. Where appropriate, strategies should be built into the
treatment plan with a view to supporting the person to work towards the goal of revocation.

Revocation of a NCSO does not automatically end the relationship between the person and the
AMHS. The person should continue to be offered mental health services, subject to the usual
eligibility criteria relevant to that AMHS. The courts will usually take into account these continuing
treatment plans when making its decision whether to revoke the NCSO or not. The full range of
matters the court will consider is set out in section 40 of the CMIA.

9.4 Court procedures

There are a number of court procedures that will occur before a hearing of an application to vary
or revoke a NCSO.

The application for variation or revocation is made to the court that made the original supervision
order. The courts have forms that must be completed for an application to be lodged. Applicants will
require legal assistance to ensure the forms are appropriately completed.

A person will require legal representation to apply for a variation or revocation of a NCSO. Victoria
Legal Aid and the Mental Health Legal Centre can offer advice and assistance in making an
application. If required, the case manager may assist a person to obtain legal representation and
apply for Legal Aid. The case manager should also provide general support to the person in relation
to any application for variation or revocation of the NCSO, including assisting the person to obtain
necessary information, support for attendance at court hearings and support in relation to the
involvement of family members and victims at the hearing.

If the supervisor of the NCSO wishes to make an application, he or she will liaise with Forensicare’s
corporate lawyer, the AMHS, and the Legal Services and Mental Health branches of the Department
of Human Services.

Once the court has received an application for variation or revocation, it will schedule a hearing. In
the Supreme Court, a directions hearing will be held with the lawyers for the person, the Department
of Human Services, Forensicare, the DPP and the Attorney General. This directions hearing will set

a date for the hearing of the application and a date by which reports from the treating psychiatrist
and if appropriate the case manager and other members of the treating team must be submitted to
the court. The County Court does not have directions hearings, but will usually schedule a ‘mention’
hearing to resolve these practical issues.

It should be noted there might be a significant period of time between the filing of the application for
variation or revocation with the court and the actual hearing date of the application. If the matter is
urgent, this should be explained to the court at the directions or mention hearing.
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9.4.1 Notice of hearing to person

The applicant must give notice of an application for variation or revocation of a NCSO to the person
on the order at least 14 days (or such lesser period as the court directs) before the hearing. The
person has the right to appear before the court in person and to be legally represented. If the person
subject to the order decides not to appear before the court, the court must satisfy itself that they
have been informed of their right to appear. However, the court may order that the person not appear
at the hearing if the court is satisfied that attendance would be detrimental to the person’s health.

9.4.2 Notice of hearing to others

The applicant must also send a notice of hearing at least 14 days (or such lesser period as the court
directs) before the hearing to the:

« DPP

* Attorney-General

« Secretary to the Department of Human Services

 person having custody, care, control or supervision of the person.
An applicant is not required to give notice to themselves.%

9.4.3 Notice of hearing to family and victims

The DPP must also provide a notice of hearing to:

« each family member of the person

+ each victim of the offence with which the person was charged.®

In all cases the notice must be given at least 14 days (or such lesser period as the court allows)
before the day of the hearing.

In accordance with section 38C, the requirement to give notice to family members and victims
can be waived in certain circumstances, for example if a family member or victim has notified the
DPP that they do not wish to be notified or if the court is satisfied that giving notice to them would
be detrimental to their physical or mental health.

As soon as practicable after becoming aware that a hearing has been scheduled, the supervisor
of the NCSO must give the following information to the DPP:

» whether the supervision orderis a CSO ora NCSO

« ifitis a CSO, whetherthe person is on extended leave

« if the person is on extended leave ora NCSO, the person’s current level of supervision.8

In practice, the supervisor will give the relevant information to the Legal Services Branch of the
Department of Human Services to forward to the DPP. The DPP must then give the information

to each family member and victim prior to the hearing, unless the requirement to give notice has
been waived under section 38C.

60 Section 36, CMIA

61 Section 38B, CMIA
62 Section 38C, CMIA
63 Section 38E, CMIA
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9.4.4 Evidence to the court

A guiding principle that a court must consider in making, varying or revoking a supervision order
is that ‘restrictions on a person’s freedom and personal autonomy should be kept to the minimum
consistent with the safety of the community’.

The court is not bound by rules or practice as to evidence but may inform itself in relation to any
matter in such manner as it sees fit. Evidence may be given orally or in writing or a combination
of both.%

Section 40 of the CMIA outlines all the matters the court must take into account when considering
an application to vary or revoke a NCSO. The court will require evidence from the supervisor of

the NCSO with their views about the application. The authorised psychiatrist of the AMHS will be
required to prepare a clinical report about the person that addresses all the issues relevant to the
application. The authorised psychiatrist will also be required to be available to give evidence at any
hearing. The case manager from the AMHS will be required to provide a report and be available to
give evidence. The authorised psychiatrist of Forensicare will be available to provide advice and
assistance with these responsibilities. Other clinicians involved in providing treatment and care

to the person may also be required to give evidence.

The court may also hear evidence from the person on the NCSO. The person has the right to be
legally represented and will usually have legal counsel present at the hearing.

The applicant is entitled to appear before the court.®

The supervisor of the NCSO is also entitled to appear before the court.® The Attorney-General

and the DPP are also entitled to appear before the court.? The Attorney-General will usually be
represented by legal counsel and takes a role in cross-examining witnesses. The DPP rarely takes an
active role.

The court may allow any other person having a substantial interest in the matter to appear in person
and to be legally represented. For example, the Department of Human Services is always legally
represented in these matters. As a general rule, legal counsel for the department leads evidence
from the members of the treating team, rather than leave this role to the legal representatives of the
supervisor. Welfare or service agencies, such as child protection services, family members or carers
may also seek leave to appear to provide relevant information.®®

Whenever there is an application for variation or revocation of a NCSO, family members of the person
on the NCSO and victims of the offence have the right to make a report to the court on the conduct
of the person and the impact of that conduct on the family member or victim.®® The family member
or victim making the report must give it to the DPP a reasonable time before the hearing is to take
place. The DPP must file a copy of the report with the court and give a copy to the person subject to
the NCSO or their legal representative.” The DPP deletes or obscures the address and other contact
details of the family members and victims from the copy given to the person subject to the NCSO in
order to protect the privacy of the family members and victims. The court may call a family member
or victim who has made a report to give evidence at the hearing.

64 Section 38, CMIA

65 Section 31(1), CMIA 68 Section 37(1)(b), CMIA
66 Section 37(1A), CMIA 69 Section 42, CMIA

67 Section 37(1)(a), CMIA 70 Section 44, CMIA
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9.5 Outcome of application
Depending on the nature of the application, the court has the power to:

+ confirm the NCSO
« vary the conditions of the NCSO
« vary the NCSO to a CSO - if the court varies the NCSO to a CSO, the person will be taken

to and detained in the Thomas Embling Hospital, which is currently the only approved mental
health service providing custodial services

» revoke the NCSO.

The court may direct that the matter be brought back for further review at the end of a period
specified by the court (unless the court revokes the order). See chapter 10, Review of non-custodial
supervision orders.
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10. Review of non-custodial supervision orders

A court may set a date for review of a NCSO when it makes the initial supervision order™ or following
an application to vary or revoke a NCSO.™

The court procedures and matters that a court will consider under such a review are the same as
those for a variation or revocation of a NCSO. See chapter 9, Application for variation or revocation
of non-custodial supervision order.

As a matter of practice, Forensicare monitors the relevant review dates and has taken to reminding
the court and other relevant parties well in advance.

71 Section 27, CMIA
72 Section 33(2), CMIA
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11. Major review

Under section 35 of the CMIA, the court must undertake a major review of each supervision order
at least three months prior to the end of the nominal term (refer 3.2) of a supervision order and
thereafter at least every five years, while the person remains on the order.

The major review is undertaken to determine whether the person subject to the order can be
released from it. The purpose is to ensure that a person subject to a supervision order does not
become lost in the system by mandating regular reviews by the court.

The options available to the court on a major review of a NCSO are to:
+ confirm the order

« vary the conditions of the order

* revoke the order (refer 9.3).

The court is responsible for initiating a major review. The court procedures for a major review are
the same as the procedures for an application to vary or revoke a NCSO. These procedures are
outlined in detail in chapter 9, Application for variation or revocation of a non-custodial supervision
order. The only minor variation to these procedures, as they apply to major reviews, is that the court
must make the arrangements to give a notice of hearing to each of the parties to the major review.

As a matter of practice, Forensicare monitors the due dates for major reviews and has taken to
reminding each of the parties to the major review well in advance.
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12. Record management and CMI/ODS

12.1 CMIA database and CMI/ODS
12.1.1 CMI/ZODS

The CMI/ZODS is the Victorian public mental health client information management system and
comprises the Client Management Interface (CMI) and the Operational Data Store (ODS). The CMI
is the local client information system used by each public mental health service. The ODS features
selected, aggregated information drawn from local CMIs and submitted online to the central ODS.
The ODS forms a Patient Master Index that is used to:

+ share specific client related information between Victorian public mental health service providers
to enable tracking of individual mental health clients over time and to support continuity of treatment

+ allocate a unique mental health record number for each client on registration

+ support the statutory functions of the Chief Psychiatrist, the Mental Health Review Board and the
Department of Human Services

« meet the reporting requirements of the Department of Human Services.

12.1.2 CMIA database

The CMIA database is a stand-alone system that stores information about mental health clients
subject to supervision orders under the CMIA. It is maintained by Forensicare and its broad

purpose is to enable the authorised psychiatrist of Forensicare to monitor (‘supervise’) clients on
supervision orders. The CMIA data includes each client’s personal details, legal status, treating team
(HCP) information, contact details and treating campus and sub-centre details. This information is
automatically updated through regular downloads from the ODS. The CMIA database also includes
details of the supervision order, the date of the order, the nominal term, the conditions of the order
and court review dates. Forensicare collects this information from court documents and manually
enters this in the CMIA database.

The CMIA database facilitates:

* managing compliance with the CMIA

+ ensuring documentation for court appearances is completed on time

+ monitoring regular contact with the client by the treating team or service

* monitoring compliance with reporting requirements, such as quarterly and annual reports and
court review dates

+ recording and management of changes in legal status, breaches in compliance, and
apprehensions.

12.2 Documents and clinical records

When a court makes a NCSO, a copy of the order will be sent to the authorised psychiatrist of
Forensicare as the supervisor of the order. The authorised psychiatrist of Forensicare will forward a
copy of the NCSO to the authorised psychiatrist of the treating AMHS and the Chief Psychiatrist.”™

73 Any reference in this chapter to a function or obligation of the authorised psychiatrist of the treating
AMHS concerning a person on a NCSO, also applies to a private practitioner where the private practitioner
has primary responsibility for providing treatment and care to a person on a NCSO.
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The authorised psychiatrist of the AMHS should provide a copy of the order to the person.

At the same time, the authorised psychiatrist should discuss the NCSO and the treatment plan
with the person. The discussion should include information about the roles and responsibilities
of the supervisor and the treating service and the rights and responsibilities of the person,
including the consequences of non-compliance with the order.

A copy of the order and other relevant documents must be placed in the person’s clinical record
and the person registered on the CMI of the treating AMHS service. Particular attention should be
given to correctly registering the person and their legal status in the CMI. Special codes have been
developed in recognition that some people might have dual legal statuses, such as NCSO under the
CMIA and CTO under the MHA. Where a private practitioner will provide the treatment, Forensicare
will register the person on its CMI.
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13. Role of the Chief Psychiatrist

The Chief Psychiatrist has responsibility under the MHA for the medical care and welfare of people
receiving treatment or care for mental iliness. The Chief Psychiatrist also has a number of specific
functions under the CMIA and the MHA in relation to forensic patients.

The Chief Psychiatrist maintains a broad monitoring role in relation to the treatment and
management of people on NCSOs. The role includes receiving:

+ copies of documentation related to the making of a NCSO, including the order, clinical reports
prepared for the court, the certificate of available services, the report required under section 41
of the CMIA and any available information concerning the offence

+ copies of the annual report concerning each person subject to NCSO
+ standard reports from the CMIA database concerning compliance with the CMIA

+ ad hoc clinical reports (as necessary) concerning the treatment and management of individual
people. The authorised psychiatrist of Forensicare and relevant AMHS have a responsibility to
ensure the Chief Psychiatrist is informed about any issues of concern relating to the treatment
and management of persons on NCSOs without delay.

The Chief Psychiatrist will respond to issues identified through this monitoring process on an ‘as
required’ basis.

The Chief Psychiatrist also has a key role in supporting the functions of the Mental Health and Legal
Services branches of the Department of Human Services under the CMIA (primarily focused on
activities related to court hearings) by providing expert advice and consultation and by liaising with
mental health service providers as required.

The Chief Psychiatrist will coordinate all activities to return a person subject to a NCSO who has
breached their order and left Victoria (refer chapter 8).

Where there is a dispute regarding responsibility for the treatment and case management of a
person on a NCSO, the Chief Psychiatrist may be consulted and involved in facilitating a resolution.
Either the authorised psychiatrist of Forensicare, an authorised psychiatrist of an AMHS or a private
practitioner (where relevant) may refer a matter to the Chief Psychiatrist.
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14. Appendices

Appendix A — Guide t
supervision orders
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Appendix B - Giving evidence in court

1. Introduction

The authorised psychiatrist of the AMHS, the case manager and other members of the clinical team
may be required to submit reports to the court under the CMIA and subsequently may be required
to give evidence in court.

2. Court etiquette

The following protocols apply in the court setting:

* you may be seated in the body of the court

+ counsel will sit at the Bar table, as will the instructing solicitor who will be facing counsel
+ the clerk of courts sits facing the body of the court, in front of the judge

+ the judge enters the court and all present are directed to stand

+ once the judge is seated, all are directed to sit

+ do not talk or move within the court when a witness is taking the oath

+ when entering or leaving the court, bow to the judge at the entrance to the court

+ the courtroom acoustics are excellent, so if you need to talk, go outside the room or,
if you need to talk to the solicitor or barrister, pass a note to them

+ at all times, irrespective of your opinion of the quality or nature of submissions or evidence,
make no response whatsoever

+ on entering and leaving the building, press photographers and camera operators may be present
— it is important that your demeanour reflect the seriousness of the occasion

+ if the press are present, no comment must be given.

3. Taking the oath

Staff appearing as a witness or providing supporting psychiatric evidence will be required to take an
oath or make an affirmation on taking the witness stand. The oath will be made on the Bible and will
be in the following form:

‘| swear by the Almighty God, that the evidence | shall give in this court will be the truth,
the whole truth and nothing but the truth.’

The general form of the affirmation is as follows:

‘I do solemnly, sincerely and truly swear and affirm that the evidence that | shall give
in this court shall be the truth, the whole truth, and nothing but the truth.’
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4. Giving evidence

Prior to attending court, preferably on the morning of the hearing, the staff member should read their
statement or report and be totally familiar with it. They should be satisfied as to its accuracy and that
it is complete and includes all that is relevant to their dealings with the person. It should not include
opinion, hearsay or speculation. Familiarisation with the file is important, especially particular entries
made by the staff member who is giving evidence.

The legal representative for the Department of Human Services will generally lead evidence given
by clinicians at the hearing. The department will usually arrange for these witnesses to meet with
the department’s barrister before the hearing in order to run through their report and the types of
questions they will likely be asked.

When giving evidence, face the judge. It is appropriate to look at the barrister asking the question,
but then look at the judge when giving the answer. The judge is to be addressed as ‘Your Honour".
Ensure evidence is delivered in a compassionate manner, noting the person, family members and
victims may be present.

5. Cross-examination

Cross-examination is the tool of the barrister. It is the means by which evidence is tested,
expanded on or clarified. It need not be limited to the material contained in the statement or report.
The barristers representing the respective parties including family are entitled to cross-examine you.
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Appendix C — Important contacts

Victorian Institute of Forensic Mental Health
(Forensicare)

Thomas Embling Hospital

Yarra Bend Road

Locked Bag 10

Fairfield 3078

Telephone: (03) 9495 9100

Facsimile: (03) 9495 9199

Email: info@forensicare.vic.gov.au

Internet address: www.forensicare.vic.gov.au

Community Forensic Mental Health Service
(Forensicare)

505 Hoddle Street

Clifton Hill 3068

Telephone: (03) 9947 2500

Facsimile: (03) 9947 2599

Email: info@forensicare.vic.gov.au

Internet address: www.forensicare.vic.gov.au

Chief Psychiatrist

50 Lonsdale Street

Melbourne 3000

Telephone: (03) 9096 7571

Facsimile: (03) 9096 7697

Toll free: 1300 767 299

Internet address:
www.health.vic.gov.au/chiefpsychiatrist

Victoria Legal Aid

350 Queen Street

Melbourne 3000

Telephone: (03) 9269 0120

Toll free: 1800 677 402

Internet address: www.legalaid.vic.gov.au

The Mental Health Legal Centre Inc
Level 4, 520 Collins Street

Melbourne 3000

Telephone: (03) 9629 4422

Facsimile: (03) 9614 0488

Country callers: 1800 555 887

Email: mental_health_vic@clc.net.au

Internet address: www.communitylaw.org.au/
mentalhealth

Office of the Health Services Commissioner
Level 30, 570 Bourke St

Melbourne 3000

Telephone: (03) 8601 5200

Facsimile: (03) 8601 5219

Toll free: 1800 136 066

Email: hsc@dhs.vic.gov.au

Internet address: www.health.vic.gov.au/hsc

Office of the Public Advocate

5th Floor, 436 Lonsdale Street

Melbourne 3000

Telephone: (03) 9603 9500

Facsimile: (03) 9603 9501

Toll free: 1300 309 337

Email: publicadvocate@)justice.vic.gov.au
Internet address: www.publicadvocate.vic.gov.au

Federation of Community Legal Centres
Suite 11, 1st floor

54 Victoria Street

Carlton South 3053

Telephone: (03) 9652 1500

Facsimile: (03) 9654 5204

Internet address: www.communitylaw.org.au
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Appendix D — Quarterly clinical report

Quarterly clinical report
Non-custodial supervision order

Section 41, Crimes (Mental Impairment and Unfitness to be Tried) Act 1997

Name of person:

Mental Health Statewide
DOB: / / Patient Number:

Address of person:

Person’s contact phone number:

Treating service:

Address of treating service:

Treating service contact person: Ph:

Date report due: / /

1. Frequency of contact (detail any missed appointments and reasons)

2. Current mental state

Active symptoms

Has mental state improved or worsened since previous report: L

3. Current medication (include any changes and dates)

4. Note dates and results of any relevant blood medication level tests and urine drug screens

5. Have there been any major changes in social circumstances?
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6. Have the conditions of the order been complied with?

7. Since the last report have there been or are there currently any concerning risk behaviours?

Prepared by:

Given names Family name (block letters) of *delegated/authorised psychiatrist/consultant psychiatrist

Business address of psychiatrist: Telephone:

Signed:
Date: / /

Noted by authorised psychiatrist of Forensicare:

Given names Family name (block letters) of *delegated/authorised psychiatrist of Forensicare

Signed: Date: / /

* delete as necessary
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Appendix E — Annual report to court

An annual report must be prepared about each person subject to a NCSO and filed with the relevant
court. The report must contain:

+ a statement of any treatment, therapy or counselling the person has undergone, or any services
the person has received, since the making of the order or the last annual report

+ any changes to the prognosis of the person’s condition or the person’s behavioural problems
and the plan for managing the condition or problems.

The annual report is due on the anniversary of the making of the supervision order (the date of the
court order) in each year.

In practice, the authorised psychiatrist of Forensicare will prepare the annual report based on the
regular quarterly clinical reports submitted by the authorised psychiatrist of the relevant AMHS.
Typically, the report will be in the form of a letter addressed to the relevant court and will include
the following matters:

* name of the person on the NCSO

+ date of birth

+ diagnosis

» current mental state

* name of current treating service or private practitioner

« description of treatment and services provided over the previous 12 month period
(including any admissions) and a description of the person’s progress in response
to that treatment and services

» compliance with conditions of NCSO
* assessment of risks

* proposed treatment plan for the next 12 months.
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Appendix F — Clinical report to court under section 41

The authorised psychiatrist of Forensicare is responsible for preparing a clinical report for the
court — in accordance with section 41 of the CMIA — in consultation with the authorised psychiatrist
of the treating AMHS (or a private practitioner where relevant). The report must contain:

+ adiagnosis and prognosis of the condition or an outline of the person’s behavioural problems
+ the person’s response to treatment, therapy or counselling (if any)
+ asuggested treatment or other plan for managing the condition.

Typically, the report will be in the form of a letter addressed to the relevant judge and will include
the following matters:

+ name of the person who has been declared liable to supervision

+ date of birth

« diagnosis (or provisional diagnosis or other description of the person’s condition)
* brief psychiatric history, where relevant

« description of current treatment and compliance history (including attitude and compliance
with medical and psychiatric management)

+ assessment of risks

+ recommendations to the court about the appropriateness of making a CSO or NCSO,
including proposed conditions that should be attached to a supervision order

+ proposed initial treatment plan
+ likely prognosis for the person if placed on a supervision order.
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Appendix G — Certificate of available services

Local Hospital Patient ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘
Crimes (Mental Impairment & Number
Unfitness to be Tried) Act 1997

Family Name ..o

Section 47 GiIVEeN NaMIES .ottt e

Mental Health Statewide | | | | | | | | |
Patient Number

CERTIFICATE OF AVAILABLE SERVICES
TO SUPREME / COUNTY COURT

In the matter of

GIVEN NAME/S FAMILY NAME (BLOCK LETTERS) of person

OUTLINE OF AVAILABLE FACILITIES AND SERVICES

The Victorian Institute of Forensic Mental Health is an “approp e’place” and an “approved mental
health service” for the purposes of the Crimes (Mental Impairgient and Unfitness to be Tried Act
1997 ("CMIA").

The Victorian Institute of Forensic Mental Healtr1s @
are provided by the Institute are:

* Assessment, treatment and risk manay
offenders through in-patient fachig \ gl and out -patient services at
Brunswick.
Supervision and monitori R (R i red offenders both in the
community and in hospit
Liaison and cg ative
disordered clie

Additional Infor

wide spefialist service. The services which

[Name deleted] primary trea will occur through the authorised psychiatrist of the Institute, or
a delegate at the CommunityFgrefsic Mental Health Service operated by the Institute at 200 Sydney
Rd, Brunswick. [Name deleted] will continue to attend the Clinic for appointments with his treating
psychiatrist, at intervals determined appropriate given his clinical condition. A foren sic case
manager appointed by the Institute will continue to work with [ Name deleted]. Both the treating
psychiatrist and the forensic case manager will provide this treatment and these services in
accordance with the proposed leave conditions provided to the court, or other conditions as ordered

by the court.

The facilities and resources necessary to fulfil the leave plan submitted to the court, and to provide
the treatment and services outlined in that leave plan are available.

I am the authorised psych iatrist of Victorian Institute of Forensic Mental Health. I recommend that
the abovenamed person receive supervision and treatment from—

Victorian Institute of Forensic Mental Health

[S] o T SSPPPRR date ......... [T [T

I am *a delegate of / the Secretary to the Department of Human Services. Facilities or services are
available for the custody, care or treatment of the person at the approved mental health service.

title / designation ............cccceeevieiiicciece e Signed ....ooooiieee e date .......... [ [T

* Delete as necessary
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