201 Elizabeth Street
Sydney NSW 2000
Australia

DLA PHILLIPS FOX T 61 2 8obe 5000

Fax +61 2 9283 4144
www.dlaphillipsfox.com

Clinical governance of co-located and well-
located after-hours general practice
services

A framework and toolkit

Department of Human Services

DLA Phillips Fox is a member of
DLA Piper Group, an alliance of
independent legal practices. ltisa
separate and distinct legal entity.

DLA Phillips Fox offices are located
in Adelaide Auckland Brisbane
Canberra Melbourne Perth Sydney
and Wellington.



DLA PHILLIPS FOX

Table of contents

Tl A oo LN o] A Lo} o [PPSR 1
Co-located and well-located general practice clinics in Victoria......cccccooeeeeiiiieeeeniiee e, 1
The regulatory framMEWOTK ........evi e e e e e e e e s reeeeeeeeennnne 2
Clinical gOVEIrNANCE CONCEPLS 1ooiiiiieiiiiiiie e e e e ettt e e e e e e s s s e e e e e e e ssar e e e e e e e e s sannnraeeeeeeeeaannnnrennees 2
Y= (=T o [T To [T €] 1 o SRR 3
Delegation of authority and responsibility for safety and quality of care.........ccc.cccceevvveeeeen. 3
Accountability for the safety and quality of clinical SEervices ..........ccocceiiiiiiiiiiiinieeees 3
An effective risk management SYSIEIM.........ooiuiiii i 4
Effective cultural [eadership....... ... 4
Legal issues relevant to co-located general practice CliNiCS ....cvvvvveeiiiicciiiiiiee e, 7
A clinical governance framework for co-located and well-located general practice
o T = SR 8
Rationale for the frameWOrK ...........ouei i e e 8
Clinical governance - PriNCIPIES.........cuuiie i 9
Clinical governance - KeY dOM@INS. ........coicuuiiiiiiiiiiieeiiiiee et e e e sneee e e e saeeee s 9
Implications for StAKENOIAEIS ...........uiiiiieee e e 9
Clinical governance domain 1 - governance structures and relationships...........ccccuveee. 10
The responsible gOVErNiNG ENLILY ........cuveeii i e e e e s e e e e e e e e nnnes 10
Agreeing on the form of the collaboration ... 18
Establishing @ liaiSON StIUCIUIE .........coiiiiiiiiiieie et e e e e e e e e nnnaaeees 19
Managing third party obligations and relationships ..........cccccvviiiiii e, 20
Clinical governance domain 2 - purposes, roles and responsibilities.........ccccccccoeiinnnnnnn. 20
ApPPOINtING & PracCtiCe MANAGET ... ...ceeeiiiiieeeetiieeeeieeeeerieee e e steeeesssteeeeasnteeeeeanbeeeesanseeeeeanns 20
ApPOINtING & ClINICAI IEAUEBT ......ceii e e e e rrrrereaeeeas 21
Clarity of roles and responsibilities - clinical care...........ccccceeeeiiiccciiiieee s 21
Clarity of roles and responsibilities - occupational health and safety ...........ccccccceveeeeinnes 22
Evaluating achievement of strategiC ObJECHVES .......c..oveviiiiiiiiie e 23
Clinical governance domain 3 - systems to deliver quality clinical care..........cccccevcveeenn. 23
Agreeing a quality frameEWOIK ...........cuuiiiiiii e 23
Agreeing shared systems for the delivery of quality care .........cccoceeiiiiii s 24
Clinical governance domain 4 - provider competence and performance..............ceccuvveeeen. 25
Clinical governance domain 5 - data and information to inform decisions..............ccc........ 25
Performance measurement and MONITONNG .........ccccuviiiiieeee i 25
Yool (=To 1] r= 1 1[0 ] o H U TR UPOPTP PR 26
Clinical governance domain 6 - clinical risk management..........ccccoccvieeiiiiiee e 26
Clinical governance tools for co-located and well-located general practice clinics.......... 29
A checklist for good governance - independent co-located general practice clinics.......... 30
A checklist for good governance - integrated co-located general practice clinics............. 33
A checklist for good governance - well-located general practice clinics............ccccvveeeeen.. 36
Sample vision statements for the collaboration.............cccceeveei e, 39
A checklist for agreeing on the purpose of the collaboration ............ccccoccveviiiciiie e, 40

A checklist for assessing the risk of shared liability ............ccccoiiiiii e 41




DLA PHILLIPS FOX

A clinical risk management checklist to apply at the interface..........cccoooeiiiiiiiiiiinens
An example of triage criteria for an integrated co-located general practice clinic .............
An example of patient information - option to attend a general practice clinic ..................
An example of a health service disclaimer of liability clause relating to an

independent co-located general practice clinic in which all staff are engaged or

employed independently of the health SErVICe ..o
An example of patient information provided by an independent co-located general
o] = Lo 1ot I 1 T PP
An example of a clinical governance agreement between a health service and a co-
[oTor=1 =T ol [ o (o TSP EP T PPPPPTOPPR
An example of a general practitioner information handbooK ............cccccvevvveeiiiiciiiieeeeenn,
An example of a general practitioner contractor checklist ............cccciiiiiiiiis
An example of a 'professionalism' checklist for general practitioners.............ccccceevcieeeennes
Useful references and lNKS... ...t e e e
Attachment 1 - Key features of the regulatory framework.........ccccceevviciiiieee e
111 e [N ox1To] o ISP UPPPPTPPPPRN
The Health Services ACt 1988 (ViC) ..uuviieiiiiiiiiiiiiie e ettt e e e e s s e e e e e e e e nrraee e e e e e e e nnnes
The Health Professions Registration ACt 2005 (ViIC)....ccvvvrrrreereiiiiiiieieeee e esseieeeeee e e e e snnees
Attachment 2 - Potential liability for wrongful conduct by the other party .........cccccoeeeeeee.
SUMMATY OF ISSUEBS .....eiieiiiiiii ettt ettt sttt e e st e e e s bt e e e e snteeeessnnteeeeennsees
MINIMISING 1EQAI FISK...ceeiieiiiie i st e e s s e e e s sneeee s

Attachment 3 - Expanded governance checklist, independent co-located general
= T3 H Lo o 1 =

Attachment 4 - Expanded governance checklist, integrated co-located general
=14 H o= o 1 1 = SRS

Attachment 5 - Expanded governance checklist, well-located general practice
L2 1 (o2 PO UPUPRTRRNt




DLA PHILLIPS FOX Clinical governance of co-located and well-located after-hours general
practice services

Introduction

In February 2007, the Department of Human Services (the Department) commissioned a review
of co-located after-hours general practice clinics. The review concluded, amongst other things,
that there was a need to strengthen clinical governance in relation to collocations in order to
ensure mutual confidence in referring patients and, therefore, clinic viability.

The Department commissioned DLA Phillips Fox (the consultants) to develop a clinical
governance framework and toolkit capable of use by a health service and a general practice
clinic in the context of an agreement to deliver after-hours primary medical care. This is the
framework and toolkit developed by DLA Phillips Fox.

This clinical governance framework and toolkit can be applied by health services and general
practice clinics as part of agreements on the provision of after-hours primary medical care by
collocated or collaborative (well-located) general practice clinics.

Co-located and well-located general practice clinics in Victoria
There are six co-located after-hours clinics in Victoria:

. Two independently-owned after-hours general practice clinics are located within the
Frankston Hospital and within the Royal Children’s Hospitals, adjacent to their
emergency departments.

. A general practice clinic which is owned and operated by a company limited by
guarantee, the members of which are Northern Health and the Northern Division of
General Practice and the directors of which are nominated by the Board of Northern
Health Service and the Board of Northern Division of General Practice, is located
adjacent to the Northern Hospital emergency department.

. Two general practice clinics owned and operated by Southern Health are located in
the grounds of Dandenong Hospital and within the emergency department of Monash
Medical Centre.

. A general practice clinic owned and operated by Austin Health is located adjacent to
the Austin Hospital emergency department.

The clinics that are owned and operated by their host health services engage general
practitioners as independent contractors to provide services to certain types of patients who
present to the emergency department and who elect to receive services from the general
practice clinic.

In addition a large number of well-located after-hours general practice clinics operate in
Melbourne and rural Victoria. Some are full service practices providing after-hours services and
some focus on after-hours service provision only.

Both the Australian and Victorian governments provide financial support to some general
practice clinics that provide after-hours primary medical care. The capacity to attach conditions

1



DLA PHILLIPS FOX Clinical governance of co-located and well-located after-hours general
practice services

to this funding enables both levels of government to exert significant influence over the way in
which these services are provided.

The Department considers the purpose of co-located after-hours general practice clinics is to:

. ensure care is provided in the most appropriate setting (GP practice);

. minimise hospital utilisation;

. optimise the use of emergency services for more acute presentations; and

. manage unmet demand in the community for emergency primary medical care.

Departmental policy is to support clinics which have the structure and feel of a general practice
and are physically separated from the emergency department. The Department strongly
supports a service model based on collaborative partnerships between the clinic, the health
service, local general practitioners and the relevant general practice divisions. Clinics which
are supported by the Department are required to retain the character of community based
general practice clinics even though they may be physically located adjacent to a public hospital
emergency department.

The regulatory framework
Co-located public health services and general practice clinics operate within a complex

regulatory framework. A summary of the key features of the regulatory framework is at
Attachment 1.

Clinical governance concepts
Clinical governance is, simply, the governance of clinical care.

The elements of clinical governance should mirror the well-documented and researched
elements of corporate governance. These elements translate into the clinical context as
follows:

. strategic leadership of clinical services, including their safety and quality;

. effective delegation of authority and responsibility for the safety and quality of clinical
services;

. accountability for the safety and quality of clinical services, throughout the

organisation to the governing entity;
. effective clinical risk management systems; and

. strong cultural leadership including a culture of questioning and reflection.
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Strategic leadership

In the context of a collaborative service such as a collocated emergency department/general
practice clinic, leaders of each organisation should to be able to articulate an agreed vision and
strategy for the collaborative service - what is it trying to achieve, what are its key strategies,
what are its primary objectives/goals?

In light of what is known about opportunities, risks and adverse events in health care a
meaningful strategy for any health care organisation should comprehensively address the
safety and quality of clinical services.

Delegation of authority and responsibility for safety and quality of care

Governing entities of all but the smallest organisations should delegate substantial operational
authority and responsibility to their appointed chief executive officers or managers and
simultaneously implement effective mechanisms to ensure appropriate accountability for
organisational performance.

Effective delegation requires that adequate resources are made available for deployment by
those to whom a delegation is made.

Clarity of who is responsible for ensuring the adequacy of safety and quality systems is a key
criterion for effective clinical governance.

Accountability for the safety and quality of clinical services

Each individual who delivers health services has a personal, professional and legal
responsibility to do so with appropriate care, but contemporary approaches to safety and quality
also emphasise the need to focus on organisational systems rather than individuals®. The legal
system recognises organisational responsibilities to ensure safe systems of care and the
community expects that organisational systems will be in place to safeguard the safety and
quality of care. Itis critically important that:

. professionals are supported to deliver safe, high quality care in organisational
settings. This requires care delivery systems which are structured in accordance with
known good practice;

. the processes and outcomes of care are monitored against expected standards; and
. any deficiencies in processes or outcomes are addressed.

Complementing effective systems of delegation, therefore, good governance requires
implementation of appropriate organisational systems to support service delivery, monitor and
review service quality and respond to any deficiencies in quality. These systems should be in
place throughout the organisation. Regular comprehensive reports should be provided to the
governing entity, enabling it to gain a clear picture of the organisation’s operational and
strategic performance. In health care, these reports should have an appropriate focus on both
business and clinical performance.

! Denis O’Leary, President, Joint Commission,
http://www.jointcommission.org/NewsRoom/OnCapitolHill/testimony_061104.htm)
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A positive governance culture enables the governing entity to monitor performance, scrutinise
service development proposals, engage in healthy debate about organisational performance,
challenge assumptions and question recommendations.

An effective risk management system

A health care organisation’s risk profile will consist of risks in a range of domains including
financial, reputational, human resources and clinical. Ensuring an effective clinical risk
management system is in place, especially in the context of the known high clinical risks of
health care, is a core responsibility for the governing entity. As well as a retrospective analysis
of adverse events, the risk management system needs to have a prospective focus on the safe
design of clinical systems and support mechanisms.

Effective cultural leadership

Responsibility for cultural leadership clearly rests with the governing entity. The governing
entity and managers have a significant influence on culture through their statements, actions,
staff supervision and responses to events. Conveying a consistent expectation of quality is a
key responsibility. In a positive organisational culture:

. staff are supported to provide quality care.

. clinicians work within an agreed scope of clinical practice.

. effective quality systems are in place, in accordance with known standards.

. policies, procedures, position descriptions and associated documentation create a

clear framework that allows each staff or contractor to understand their roles and
responsibilities and the expectations that apply regarding service safety and quality.

. intentional breaches of relevant policies and procedures are not tolerated.
adverse events are disclosed and investigated and lessons are learned and applied.

. the effectiveness of processes and outcomes is monitored, within an environment that
supports and expects continuous improvement.

Figure (drawing on concepts developed by the Health Care Standards Unit of Keele
University?) depicts a clinical governance framework for collaborating health services. Figure
demonstrates the clinical risk management elements of a clinical governance framework for
collaborating health services.

% See Health Care Standards Unit. The Standards for Better Health: Improving Board Assurance.
April 2006, accessed on 8 February 2009 at
http://www.hcsu.org.uk/index.php?option=com_docmané&task=doc_view&gid=634.
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Figure : A clinical governance framework for collaborating health services
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Figure : A clinical risk management framework for a collaboration between two health services
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Legal issues relevant to co-located general practice clinics

The 2007 review of co-located After Hours General Practice Clinics in Victoria by the
Department of Human Services found that the clinics had underutilised capacity and also found
some reluctance by public hospital health care professionals to refer patients to such clinics. If
such collaborations are to be successful, it seems clear that both public hospital health care
professionals and general practitioners will require reassurance that 'medico-legal risk' has
been adequately addressed. The existence and scope of duties of care at law are obviously
crucial in assessing medico-legal risk.

DLA Phillips Fox undertook a comprehensive analysis of medico-legal issues associated with
co-located general practice clinics as part of this project. A summary of this analysis is at
Attachment 2 and the full analysis is contained in our final report to the Department. It can be
seen that under certain circumstances a health service and a general practice may be liable for
the other party’s conduct, suggesting that to manage that risk, each party should consider the
adequacy of the quality and governance systems of the other.
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A clinical governance framework for co-located and well-located general
practice clinics

Rationale for the framework

A number of issues necessitate special attention to the governance of clinical services provided
in settings in which a general practice clinic is co-located or well-located with a public hospital
emergency department.

Firstly, before offering a patient who has approached a public hospital emergency department
an option to seek care from an alternative provider, health service staff make judgements about
the clinical condition and needs of the patient. If, in making those judgements, an acceptable
standard of care is not provided and the other elements of negligence exist (causation,
foreseeability and ensuing harm), it is likely that the health service will be vicariously liable for
that negligence. This applies whether the general practice clinic to which a patient is referred is
well-located or co-located.

Secondly, depending on the arrangements that are in place between a general practice clinic
and a health service, a co-located general practice clinic to which a patient is referred may be
considered to be an agent of the health service, in which case the health service may be
vicariously liable for the negligence of the general practice clinic. This is unlikely to be the case
if the general practice clinic is not physically or organisationally linked to the health service.
Alternatively, the health service may employ and manage non-medical staff who provide an
integrated support service to the general practice clinic - in these circumstances, the health
service is likely to be vicariously liable for any wrongful acts of those staff.

Thirdly, depending on what services a health service undertakes to provide to a patient, the
health service may be considered to owe a duty of care to the patient - a duty of care that
cannot be delegated to a co-located or well-located general practice clinic - the health service
will remain liable for the wrongful acts of the general practice clinic.

And finally, the risk of poor quality of care may increase where arrangements require
collaborative action by different entities - for example, there may be gaps in clinical quality
systems if each party assumes the other is managing them, or there may be risk intrinsic to the
process of communication between different organisations (e.g. a risk of failure to communicate
essential investigative results).

Any increase in risk, however, may be counterbalanced by improvements in quality associated
with the provision of more appropriate care in appropriate settings.

Clearly, itis in the shared interests of health services and general practice clinics to establish
stable arrangements that enable clinical and medico-legal risks to be understood and managed,
and quality services to be delivered. The purpose of this project has been to identify a
framework for this process and develop tools to assist health services and general practice
clinics to achieve the desired outcome of high quality care delivered in an environment in which
risk is both understood and managed, through sound clinical governance arrangements.
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Clinical governance - principles

Good clinical governance of collaborative entities is based on the following principles:
. The consumer is the focus of care.

. Clinical care is evidence-based or, where evidence is not available, based on
professionally-accepted good practice.

. Roles and responsibilities for designing clinical systems and monitoring their
performance are clear.

. Clinicians are expected and supported to be engaged in designing clinical systems
and monitoring their performance.

. Data and information inform service review and development.

. There is a systems approach rather than an approach based on blame when things
go wrong - the culture is supportive and encourages learning and continuous
improvement.

. There is a strong focus on accountability

. Partnerships are respectful and collaborative.

. Consumers are engaged in service development and performance.

Clinical governance - key domains

This clinical governance framework for co-located and well-located general practice clinics
proposes 6 domains of governance, which are listed below.

1 Governance structures.

2 Clearly defined purposes, roles and responsibilities.

3 Best practice systems for the delivery of quality clinical care.

4 Provider competence and performance

5 Data and information to inform decisions at all levels of the organisation.
6 Strong risk management, with a focus on the clinical interface.

Implications for stakeholders

Good clinical governance in the co-located or well-located general practice clinic setting will
have the following outcomes:

. Patients/consumers - will be confident that they are receiving quality care in the most
appropriate setting, provided by competent staff working within a learning culture,
where there is continuous monitoring and review of standards of practice.




DLA PHILLIPS FOX Clinical governance of co-located and well-located after-hours general
practice services

. Staff - will understand their roles and responsibilities, will be supported to provide
quality care and will be engaged in service system design, performance monitoring
and improvement.

. Partnering organisations - will understand each others' roles and responsibilities and
be able to demonstrate their accountability for ensuring evidence-based care is
delivered safely, efficiently, effectively and appropriately at appropriate times and in
accessible locations.

. Members of governing bodies - will understand their roles and responsibilities,
demonstrate effective leadership, monitor and respond to performance and ensure
risk is identified and managed.

Clinical governance domain 1 - governance structures and relationships

The responsible governing entity

The governing entity of a health care organisation ultimately has the authority and responsibility
to ensure clinical systems are well designed and perform effectively.

Identifying the organisational governing entity is a simple task when a service delivery
organisation is a single, discrete entity. This is particularly so if the organisation is a corporation
- under these circumstances, responsibility for the governance of services provided by the
organisation ultimately rests with the board.

Victorian public health services are corporations formed under the Health Services Act 1988
and governed by a board of directors. General practice clinics may be formed under a variety
of structures including solo practices, partnerships, private companies and public companies.
The identity of the governing entity will depend on the organisational structure, but often there
will be either an individual or a board that ultimately is responsible for the good governance of
the practice.

10
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Each of the parties to the collaboration (i.e. the general practice clinic and the health service)
will have their own governance and management roles and responsibilities for the services they
provide directly to patients. Some of the services they provide will interface with services of the
other collaborating organisation - for these services, either or both parties may be responsible
for aspects of governance and management (Figure ).

Figure : Hospital/general practice clinic collaborations

Governing Governing
entity for entity for
hospital GP
services services

Governance of
shared services
provided at the
organisational
interface

services services
< :.// B
70 \
L \-‘\, \
— > p—
I‘\’}'

The first step in good clinical governance is to ensure that all parties clearly understand which
entity is responsible for governance and management of each aspect of the service, including:

General
Hospital practice

. those aspects of the service which are the responsibility of one provider alone; and
. those aspects of the service which are delivered at the interface between the two
providers.

Arrangements that are in place in Victoria at present reflect a continuum of levels of
engagement, from loose collaborations based on shared geography to close functional
integration where the health service provides all infrastructure for the general practice clinic and
engages the general practitioners directly as independent contractors who work in a designated
general practice clinic area.

A methodology for determining which party is responsible for governance and which party
carries medico-legal risk is demonstrated below using a number of models.

11
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Option : A well-located clinic which is independently owned and operated and located
separately from the hospital

Under this arrangement, the health service has no direct legal relationship with the general
practice clinic.

The general practice clinic is independently owned and operated. It is located near but not in
the hospital. Appropriate patients who attend the emergency department may be offered the
option to access the general practice clinic instead of waiting for emergency department care.
Other patients access the general practice clinic directly, without passing through the
emergency department triage process.

Option : A co-located clinic which is structurally independent of the host health service

Under this arrangement, the health service acts as a host to a general practice clinic, offering a
lease or license to use the health service’s facilities for a commercial, semi-commercial or
nominal fee.

The general practice clinic may be owned by a corporation or an individual. It engages local
general practitioners via employment or contracting arrangements to provide services to
patients. The practice employs a practice manager and nurses and provides all necessary
infrastructure (records services, telephones etc.).

Patients are billed on behalf of the individual practitioner and some or all of the Medicare
revenue usually is assigned to the practice to cover the facility costs.

The general practice clinic is located within the hospital building, close to the emergency
department. Appropriate patients who attend the emergency department may be offered the
option to access the general practice clinic instead of waiting for emergency department care.
Other patients access the general practice clinic directly, without passing through the
emergency department triage process.

Option : A co-located clinic which is owned and operated by a company limited by
guarantee, the members of which are the health service and the Division of General
Practice

Under this arrangement, the health service acts as a host to a general practice clinic, offering a
lease or license to use the health service’s facilities for a commercial, semi-commercial or
nominal fee.

The general practice clinic is owned by a company limited by guarantee, the members of which
are the health service and the Division of General Practice and the directors of which are
nominated by the health service and the Division of General Practice respectively, in
accordance with the company's constitution.

The practice engages local general practitioners via employment or contracting arrangements
to provide services to patients. The practice employs a practice manager and nurses and
provides all necessary infrastructure.

Patients are billed on behalf of the individual practitioner and some or all of the Medicare
revenue usually is assigned to the practice to cover the facility costs.

12
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The general practice clinic is located within the hospital building, close to the emergency
department. Appropriate patients who attend the emergency department may be offered the
option to access the general practice clinic instead of waiting for emergency department care.
Other patients access the general practice clinic directly, without passing through the
emergency department triage process.

Option : A co-located clinic which is owned and operated by a health service utilising
the services of independently contracted general practitioners

Under this arrangement, the general practice clinic is a business unit or department of the host
health service. General practitioners are engaged by the health service as independent
contractors to provide services to patients. The health service manages the premises in which
the general practitioners operate, employs all support staff and provides all necessary
infrastructure.

Patients are billed on behalf of the individual practitioner and some or all of the Medicare
revenue usually is assigned to the health service to cover the facility costs.

The general practice clinic is located within the hospital building, close to the emergency
department. Appropriate patients who attend the emergency department may be offered the
option to access the general practice clinic instead of waiting for emergency department care.
No patients access the general practice clinic directly, without passing through the emergency
department triage process.

13
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practice services

Option : A well-located clinic which is independently owned and operated and located separately from the hospital

Health service

Independent general practice clinic

Individual general practitioner providing patient
care

Legal structure

Public statutory authority

Varies - may be a corporate or sole provider

Individual general practitioner

Governing entity

Health service board

Varies - may be a board or sole proprietor

Individual general practitioner

Scope of operational
responsibilities and duty of care

The organisation is personally responsible for the
provision of quality triage services that meet
accepted standards

The organisation is vicariously liable for the
negligence of nurses, who provide triage services,
and other staff it employs to provide services on its
behalf to patients

Because there is no physical proximity and
providing there is no representation of agency, the
organisation is most unlikely to have a non-
delegable duty to ensure care it taken by the
general practice clinic, or to be vicariously liable
consequent on the relationship with the general
practice clinic

Depending on the circumstances, the organisation
may be personally responsible for the provision of
quality care (including referral to other providers)
that meets accepted standards

The organisation is vicariously liable for the
negligence of nurses and other staff it employs

Depending on the circumstances, the company or
sole provider may be vicariously liable for the
negligence of contracted general practitioners if the
relationship is characterised as an agency
relationship

Depending on the circumstances, the company or
sole provider may have a non-delegable duty to
ensure care is taken by contracted general
practitioners

The individual general practitioner is responsible for
the provision of quality care (including referral to
other providers) that meets accepted standards

Responsibility for premises and
safety of staff, contractors and
visitors

Unless special circumstances apply, the
organisation has no direct responsibility for
occupational health and safety of the general
practice clinic

The employer must provide a safe and healthy
workplace for employees and contractors and must
ensure that other people (e.g. patients) are not
endangered by the conduct of the business. Both
individuals and companies can incur penalties

The individual general practitioner must ensure, so
far as is reasonably practicable, that persons are
not exposed to risks to their health or safety arising
from their conduct
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Clinical governance of co-located and well-located after-hours general

Option : A co-located clinic which is structurally independent of the host health service

practice services

Health service

Independent general practice clinic

Individual general practitioner providing patient
care

Legal structure

Public statutory authority

Varies - may be a corporate or sole provider

Individual general practitioner

Governing entity

Health service board

Varies - may be a board or proprietor

Individual general practitioner

Scope of operational
responsibilities and duty of care

The organisation is personally responsible for the
provision of quality triage services that meet
accepted standards

The organisation is vicariously liable for the
negligence of its employee nurses, who provide
those triage services, and other staff it employs to
provide services on its behalf to patients
Depending on the circumstances, the organisation
may be vicariously liable for the negligence of the
general practice clinic if the relationship is
characterised as an agency relationship
Depending on the circumstances, the organisation
may also have a non-delegable duty to ensure care
it taken by the co-located general practice clinic

The organisation may be personally responsible for
the provision of care that meets acceptable
standards

The organisation will be vicariously liable for the
negligence of nurses, practice managers and other
staff it employs

Depending on the circumstances, the organisation
may be vicariously liable for the negligence of
contracted general practitioners if the relationship is
characterised as an agency relationship

Depending on the circumstances, the organisation
may have a non-delegable duty to ensure care is
taken by contracted general practitioners

The individual general practitioner is responsible for
the provision of quality care (including referral to
other providers) that meets accepted standards

Responsibility for premises and
safety of staff, contractors and
visitors

The organisation is responsible as host/landlord for
the safe condition of premises and repair of known
defects

To the extent to which the organisation manages
and controls the workplace, it must ensure so far as
is reasonably practicable that the workplace and
the means of entering and leaving it are safe and
without risks to health.

Individual directors and senior officers are
responsible for taking reasonable care not to
contravene the Act

The organisation may have contractual obligations
to the co-located general practice clinic to provide
security and safety services

The employer must provide a safe and healthy
workplace for employees and contractors and must
ensure that other people (e.g. patients) are not
endangered by the conduct of the business. Both
individuals and companies can incur penalties

The individual general practitioner must ensure, so
far as is reasonably practicable, that persons are
not exposed to risks to their health or safety arising
from their conduct
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Clinical governance of co-located and well-located after-hours general

practice services

Option : A co-located clinic which is owned and operated by a company limited by guarantee, the members of which are the health service and
the Division of General Practice

Health service

Co-located general practice clinic

Division of general practice

Individual general practitioner providing
patient care

Legal structure

Public statutory authority

Company limited by guarantee, of which the
health service and the Division are members

Company limited by guarantee

Individual general practitioner

Governing entity

Health service board

Company board, consisting of nominees of
health service and Division

Company board

Individual general practitioner

Scope of
operational
responsibilities
and duty of care

The organisation is personally responsible for the
provision of quality triage services that meet accepted
standards

The organisation is vicariously liable for the negligence of
its employee nurses, who provide those triage services,
and other staff it employs to provide services on its
behalf

Depending on the circumstances, the organisation may
be vicariously liable for the negligence of the general
practice clinic if the relationship is characterised as an
agency relationship

Depending on the circumstances, the organisation may
also have a non-delegable duty to ensure care it taken by
the general practice clinic

The organisation may be required to contribute up to the
amount of the guarantee in the event of the company
being wound up

The organisation nominates directors to the board of the
company

The company may be personally responsible
for the provision of care that meets acceptable
standards

The company is vicariously liable for the
negligence of nurses, practice managers and
other staff it employs to provide services on its
behalf

Depending on the circumstances, the
company may be vicariously liable for the
negligence of contracted general practitioners
if the relationship is characterised as an
agency relationship

Depending on the circumstances, the
company may have a non-delegable duty to
ensure care is taken by the general
practitioners it contracts to provide care

The Division may be required to contribute up
to the amount of the guarantee in the event of
the company being wound up

The Division nominates directors to the board
of the company

The individual general practitioner is
responsible for the provision of quality care
including referral to other providers that meets
accepted standards

Responsibility for
premises and
safety of staff,
contractors and
visitors

The organisation is responsible as host/landlord for the
safe condition of premises and repair of known defects
To the extent to which the organisation manages and
controls the workplace, it must ensure so far as is
reasonably practicable that the workplace and the means
of entering and leaving it are safe and without risks to
health.

Individual directors and senior officers are responsible for
taking reasonable care not to contravene the Act

The organisation may have contractual obligations to the
general practice clinic to provide security and safety
services

The employer must provide a safe and healthy
workplace for employees and contractors and
must ensure that other people (e.g. patients)
are not endangered by the conduct of the
business. Both individuals and companies
can incur penalties

Nil, unless the Division has responsibility for
management and control of the workplace

The individual general practitioner must
ensure, so far as is reasonably practicable,
that persons are not exposed to risks to their
health or safety arising from their conduct
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Clinical governance of co-located and well-located after-hours general

practice services

Option : A co-located clinic which is owned and operated by a health service utilising the services of independently contracted general

practitioners

Health service

Individual general practitioner providing patient
care

Legal structure

Public statutory authority

Individual general practitioner

Governing entity

Health service board

Individual general practitioner

Scope of operational
responsibilities and duty of care

The organisation is personally responsible for the
provision of quality triage services that meet
accepted standards

The organisation is vicariously liable for the
negligence of nurses, who provide triage services,
and other staff it employs to provide services on its
behalf to patients

The organisation is vicariously liable for the
negligence of the staff it employs to provide
services to the general practice clinic

The organisation may be vicariously liable for the
negligence of general practitioners engaged to
provide services to the general practice clinic, if the
relationship is characterised as an agency
relationship

Depending on the circumstances, the organisation
may have a non-delegable duty of care to ensure

care it taken by the general practitioners engaged
to provide services to the general practice clinic

The individual general practitioner is responsible for
the provision of quality care (including referral to
other providers) that meets accepted standards

Responsibility for premises and
safety of staff, contractors and
visitors

The organisation is responsible for the safe
condition of premises

To organisation must ensure so far as is
reasonably practicable that the workplace and the
means of entering and leaving it are safe and
without risks to health.

Individual directors and senior officers are
responsible for taking reasonable care not to
contravene the OH&S Act

The individual general practitioner must ensure, so
far as is reasonably practicable, that persons are
not exposed to risks to their health or safety arising
from their conduct
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Agreeing on the form of the collaboration

All collaborations involving co-location of a health service and a general practice clinic which is
owned and governed by an independent party (this includes options 2 and 3 above) should be
based on the Department’s Framework for Victorian Co-located After Hours GP Clinics and
underpinned by a formal written agreement which defines the purpose of the collaboration, the
relationship between the parties, the respective commitments and obligations of each party, the
structures and processes that will support communication and mechanisms for resolving issues
and disputes.

The agreement should not simply address issues of legal risk. The agreement also should
define how each party will support achievement of the vision and purpose of the collaboration
and address areas of common interest, which may include:

. planning of new services;
. service profile of after-hours primary medical services;
. endorsement from local general practitioners;
. relationships with well-located after-hours clinics;
. general practitioner workforce strategies;
. staffing of the service;
. centralised employment management services;
. continuing professional development;
. the quality of clinical care and clinical governance processes;
. connecting patients at discharge with a regular general practitioner;
. information exchange between health services and local practices;
. notification and recall processes;
. referrals from local general practitioners;
. promotion of the service;
. provision and management of physical facilities and equipment; and
. reporting and evaluation.

Health services also may consider formalising their relationships with well-located general
practice clinics in a formal written agreement. Agreements with well-located general practice
clinics are likely to be simpler and address fewer issues than agreements with co-located
general practice clinics, where the issues are more complex.
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Establishing a liaison structure

Ultimately, if there is a dispute about legal liability for wrongful acts which cause harm to
patients, respective liabilities will be determined by legal processes.

To minimise risk and ensure opportunities are captured, each organisation needs to ensure the
effectiveness of its own clinical governance structures in promoting and assuring quality and
minimising clinical risk.

The key to successful collaborations, however, is for the partners to work together to support
the delivery of quality services, identify risk and opportunities and monitor and respond to
performance.

The agreement between the parties to a co-location should include a commitment to
establishing a liaison committee or similar process. A committee may have a variety of clinical
and non-clinical roles but at a minimum it should monitor performance of the collaborative
venture, identify clinical governance risks and opportunities and develop shared strategies to
address risks and capture opportunities for patient benefit. With respect to clinical services, the
liaison committee should:

. provide a forum for the collaborating organ